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^        VALUATIOA^  OF  EAILEOAD  LANDS. 

FBIDAT,  JUNE  10,  1921. 

United  States  Senate^ 
Committee  on  Interstate  Commerce^ 

Washington^  D. 

The  committee  met,  pursuant  to  call,  at  10  o'clock  a.  m.,  Hon.  Albert 

B.  Cummins  (chairman)  presiding. 

Present:  Senators  Cummins  (chairman),  McLean,  Kellogg, 
Myers,  Underwood,  and  Stanley. 

jPresent  also:  Mr.  S.  W.  Moore,  representing  the  Kansas  City 

Southern  Railway  Co. ;  Mr.  W.  G.  Brantley,  representing  the  Presi- 
dents' Conference  Committee  on  Federal  Valuation  of  the  Railroads 
in  the  United  States:  Mr.  John  E.  Benton,  general  solicitor,  National 
Association  of  Railway  Utilities  Commissioners;  and  Hon.  P.  J. 
Farrell,  chief  counsel,  Interstate  Commerce  Commission. 

Thereupon  the  committee  proceeded  to  the  further  consideratioB- 
of  S.  539,  a  bill  to  amend  an  act  entitled  An  act  to  regulate  com- 
merce," approved  February  4, 1887,  as  amended. 

The  Chairman.  I  think  we  may  proceed  with  the  hearing.  Judge 
Brantley,  you  may  proceed.  It  is  the  understanding — ^in  fact,  I  have 
been,  in  effect,  directed  by  the  committee  to  give  the  opponents  of  the 
bill  one  hour  and  those  who  are  in  favor  of  it  one  hour.  You  may 
divide  the  time  any  way  you  see  fit. 

STATEMENT  OF  MR.  W.  G.  BRANTLEY,  WASHINGTON,  D.  C,  REP- 
RESENTING PRESIDENTS'  CONFERENCE  COMMITTEE  ON  FED- 
£RAL  VALUATION  Of  RATLROABS  OP  IH£  UNITED  STATES-- 
Besomed. 


Mr.  Brantley.  Mr.  Chairman,  I  desire  to  use  30  minutes  of  mj 
hour  and  to  give  the  other  30  minutes  to  Judge  Moore.  We  appear 
to-day  jointly  on  behalf  of  the  carriers  in  opposition  to  the  pending 
'  bill. 

The  paragraph  of  the  act  entitled  "  second,"  is  as  follows : 

Such  investigation  and  report  shall  state  in  detail  and  separately  from  im- 
iprovements  the  orijrinal  cost  of  all  lands,  rights  of  way,  and  terminals  owned  or 
used  for  the  purpose  of  a  common  carrier,  and  ascertained  as  of  the  time  of 
dedication  to  public  use.  and  the  present  value  of  the  same,  and  separately  the 
original  and  present  cost  of  condemnation  and  damages  or  of  purchase  in  excess 
of  such  original  cost  or  present  value. 

The  pending  bill  proposes,  among  other  things  to  eliminate  ixo/at 
this  paragraph  this  language— 

And  separatdy  the  original  and  present  cost  of  condemnation  and  damages^ 
or  of  purchase  in  excess  of  siidi  oris^nal  cost  or  preamt  value. 
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And  the  main  purpose  of  the  bill  is  to  eliminate  that  language  from 

It  is  argued  in  supi^ort  of  the  bill  that  this  language  requires  the 
commission  to  ascertain  an  amount  as  cost  of  condemnation  or  dam- 
an:es  in  excess  of  the  present  value  of  carrier  lands,  and  it  is  charged 
that  the  carriers,  in  opposinor  the  i)assage  of  this  bill  are  seekmg  to 
have  aHowed  to  them  in  the  A  ahuition  of  their  properties  as  the  value 
of  their  lands  a  greater  amount  than  the  present  vahie  of  their  lands. 

It  is  said  in  support  of  the  bill  that  if  it  becomes  a  law  the  valua- 
tion act  will  still  require  the  commission  to  ascertain  and  report  tlie 
present  value  of  carrier  lands,  and  that  the  carriers  are  not  entitled 
to  anything  more  than  the  present  value  of  their  lands. 

I  purpose,  Mr.  Chairman,  to  demonstrate  briefly  that  all  these 
several  contentions  and  arguments  are  fallacious.  The  carriers  do 
not  ask  and  never  have  asked  that  tliey  be  allowed  anything  more 
than  the  present  value  of  their  lands  on  the  date  of  their  valuation. 
The  language  in  i)aragrai)h  second  of  the  act  is  rather  confusing. 
The  more  it  is  studied  the  more  the  necessity  will  be  disclosed  for  a 
construction  of  it  and  a  definition  of  what  it  is  that  this  paragraph 
second  as  it  now  reads  require  the  commission  to  do. 

Senator  Ukderwoch).  You  are  speaking  now  of  the  law  or  of  the 
biDt 

Mr.  Bkantley.  The  law  as  it  now  reads. 

The  commission  comparatively  early  found  a  construction  of  this 
paragraph  second  as  it  now  reads  which,  I  think,  is  sound,  which 
has  been  accepted  by  the  carriers,  and  Avhich  gives  a  meaning  clear 
and  explicit  as  to  its  requirements.  You  will  find — and  I  have 
printed  it  ifi  the  hearings — the  commission's  own  statement  of  its 
methods  of  enforcing  this  law,  which  is  attached  to  their  report  on 
the  final  valuation  of  the  Texas  Midland  Railroad.  That  method 
has  been  followed  by  them  consistently  in  every  valuation  they  have 
made,  both  tentative  and  final,  and  in  every  land  report,  preliminary 
and  final,  that  they  have  prepared, 

Xow,  in  that  statement  of  method  they  come  to  the  language  in 
paragra])h  second  which  re(iuires  them  to  report  the  present  value  of 
carrier  lands,  and  they  state  that  their  method  of  doing  this  is  to 
ascertain  the  number  of  acres  of  carrier  land,  to  determine  the  market 
value  of  similar  land  adjoining  or  in  the  immediate  vicinity  per  acre, 
and  to  apply  that  price  to  the  number  of  acres.  Nothing,  they  say, 
is  included  for  the  expenses  of  acquisition  nor  for  interest  during 
construction. 

Again,  they  say  that  what  is  done  is  to  ascertain  the  number  of 
acres  of  carrier  land,  to  determine  the  market  value  of  similar  land 
adjoining  or  in  the  immediate  vicinity  per  acre,  and  to  apply  that 
price  to  the  number  of  acres.  Thus  they  dispose  of  the  meaning  of 
the  requirement  in  paragraph  second  that  they  find  the  present  value 
of  carrier  lands,  and  their  method  is  nothing  more  than  computing 
a  railroad  right  of  way  into  acres  and  applying  to  the  total  nuidQeF 
of  acres  the  acreage  value  of  adjacent  land. 

Then  they  say,  pursuing  a  further  consideration  of  paragraph  2  of 
the  act: 

The  risht  of  way  of  a  carrier  is  frequently  donated,  but  in  so  far  as  the 
carrier  must  acquire  this  by  purchase  or  condemnation  the  cost  generally  ex- 
ceeds the  acreage  value  of  the  lands  taken.  This  is  partly  due  to  the  peculiar 
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sliai>e  of  the  piece  ucqiiired  iind  partly  to  utlier  causes.  This  excess  cost  to  the 
carrier  a  thing  of  iuiportance  in  the  actual  production  of  its  railroad,  and  the 
carrier  claims  that  it  ought  to  be  given  weight  in  the  estimate  of  reproduction. 
Evidently  this  was  the  fact  for  which  Congress  intended  to  inquire*  What  did 
it  cost  and  what  would  it  now  cost  the  carrier  to  procure  its  right  of  way 
and  oth^  (^lerative  lands  in  excess  of  llie  mai^^  value  of  su^  lands  by  the 
acre? 

If  this  construction  is  correct,  ilie  conniiission  is  required  to  report  as  to  the 
operative  lands  of  a  carrier  the  following  facts:  I 

1.  Orijiiiial  cost. 

2.  Present  value — 

Which  they  hold  is  acreage  value — 

3.  Cost  of  procuring  right  of  way  in  excess  of  acreage  value  at  the  time  of 
dedication  to  public  use. 

4.  Cost  of  procuring  tight  of  way  at  the  presHit  time  in  excess  of  present 
acreage  value — 

Not  in  excess  of  the  vahie  of  tht  strip,  but  simply  in  excess  of  the 
acreaire  value  of  the  adjacent  lands. 

Senator  Kellogg.  That  is  what  the  commission  held? 

Mr.  Braxtlf.y.  That  is  the  commissions  construction  of  the  lan- 
guage of  paragraph  2. 

It  follows  that  if  Congress  now  strikes  from  the  act  the  requirement 
for  the  commission  to  ascertain  the  cost  of  condemnation,  which  the 
commission  has  construed  as  merely  a  requirement  to  find  the  excess 
cost  above  acreage  value,  to  acquire  the  land  you  will  leave  the  law, 
under  the  commission's  construction  of  it,  as  simply  requiring  them  to 
find  the  acreage  value  of  carrier  hinds, 

I  do  not  think  it  takes  any  argument  to  demonstrate  that  the  value 
of  a  lOO-foot  strip  of  land  can  not  be  determined  by  reference  to  the 
acreage  value  of  the  land  composing  it,  or  to  the  acreage  value  of 
the  lands  that  lie  adjacent  to  it.  I  do  not  think  it  requires  any 
argument  to  demonstrate  that  what  the  commission  reports  as  the 
|»resent  value  of  carrier  lands  is  not  the  value  of  such  lands.  It  is 
not  the  value  under  any  known  case  or  recognized  rule  of  law.  It 
certainly  is  not  the  value  under  the  rule  laid  down  in  the  Backus 
case,  that  value  is  determined  by  reference  to  the  productiveness  of 
the  use  of  the  property.  It  is  not  the  value  determined  by  the  present 
cost  of  acquisition,  because  the  lOO-foot  strip  can  not  be  acquired  at 
the  acreage  value  of  the  lands  taken,  and  the  commission  so  says. 

So  you  will  have,  if  this  bill  becomes  a  law,  an  acceptance  of  the 
passage  of  the  bill  by  the  commission  as  the  approval  of  Congress 
that  the  present  value  of  carrier  lands  is  nothing  but  the  acreage 
value  of  the  adjacent  lands,  and  the  result  will  be  that  this  error, 
which  undoubtf^ly  it  will  be,  will  never  be  corrected  until  some 
day  when  the  courts  will  have  the  opportunity  to  review  the  work  of 
the  commission  and  set  the  valuations  aside. 

The  only  practical  result  that  the  passage  of  tliis  bill  tlierefore  will 
accomplish  will  be  delay  in  the  com})letion  of  the  valuation  work, 
due  to  the  fact  that  when  the  valuations  are  completed  they  must 
come  back  to  the  commission,  under  our  construction  of  the  law,  to 
be  further  considered,  and  in  order  that  the  value  of  the  lands  may 
be  ascertained  and  included  in  the  valuation.  Thus  there  will  be 
more  delay  in  the  enforcement  of  the  transportation  act. 

If  that  IS  not  the  result  accomplished,  the  only  other  result  that 
could  likely  follow  would  be  for  the  commission  to  revise  its  definition 
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of  "  present  value,"  and  their  definition  that  I  have  read  to  you  they 
have  followed  consistently  for  eight  years. 

Senator  Stanlby.  I  came  in  late,  and  did  not  hear  your  definition 
of  "  present  value." 

Mr.  Brantlejt.  I  ^ve  the  commission's  own  definition.  Their 
method  of  determining  the  present  vahie  called  for  by  the  act  is  to 
ascertain  the  nnniber  of  acres  of  carrier  land,  to  determine  the  market 
value  of  similar  adjoining  land  per  acre,  and  to  apply  that  price  to 
the  number  of  acres. 

Either  the  commission  will  proceed  under  its  definition  of  present 
value  or  it  must  jsjo  back  and  go  over  all  its  land  work,  finding  a  new 
definition  of  present  value  and  writing  in  new  figures  in  all  of  the 
reports  it  has  heretofore  made. 

Senator  Ksllogg.  Do  you  know  of  any  elements  which  a  court  or 
the  commission  should  take  into  consideration  in  the  final  determina- 
tion of  present  value  of  the  railroads  which  are  not  provided  for  in 
this  act  as  it  stands  now? 

Mr.  Braxtt.ey.  The  act.  Senator,  as  it  now  reads — this  committee 
when  it  reported  the  present  law  stated  they  would  so  frame  it  that 
it  would  snow  the  exact  cost  of  reconstructiBg  the  property  in  all  its 
parts  at  existing  prices. 

Senator  KxSiLOOo.  I  know  that,  but  have  there  been  developed  be* 
fore  the  commission  by  the  ar^ments  of  the  commission  or  the  rail- 
roads any  elements  tliat  the  railroads  now  think  have  been  omitted 
from  this  law? 

Mr.  Brantley.  You  mean  in  reference  to  land? 

Senator  Kkixogg.  In  reference  to  the  value  of  all  the  property — 
welh  lands  especially  we  are  dealino:  with  now. 

Mr.  Brantley.  Dealing  with  lands,  the  carriers  know,  of  course, 
that  the  eommission  has  actually  to  elate,  unde/  the  decision  of  the 
Supreme  Court  in  the  Kansas  City  Southern  mandamus  case,  ascer- 
tained the  excess  cost  above  acreage  value,  and  we  say  it  is  essential 
for  them  

Senator  EjeijiOGG.  That  is  not  the  question.  As  the  law  now  stands, 
if  the  commission  <roes  ahead  and  finds  the  facts  required  by  the  law, 
is  there  anything  omitted  that  they  w  ill  have  to  go  back  and  find  over 
again? 

Mr,  Braxtijgy.  Xothinof  that  I  know  of.  The  law  as  it  stands  to- 
day is  complete,  requiring  the  ascertainment  of  every  fact  necessary 
to  valuation. 

Senator  Kellogg.  The  law  does  not  impose  on  the  commission  any 
duty  to  give  effect  to  any  particular  element  so  named  ^  It  leaves 
that  entirely  to  the  conmiission  or  the  courts? 

Mr.  Brantmst.  Entirely  to  the  commission. 

Senator  Kellogg,  Or  the  courts. 

Mr.  Braxtj.ey.  Or  the  courts.  Under  the  present  hiAv  and  under 
the  present  methods  of  the  commission — because,  as  you  jrentlemen 
know,  since  the  Supreme  Court  in  the  mandamus  case  of  the  Kansas 
City  Southern  required  them  to  ascertain  this  excess  cost  aboA^e  the 
acreajre  value,  they  are  ascertaining:  it — what  they  do  is  to  report, 
first,  the  original  cost  of  the  land,  if  it  can  be  ascertained.  Second, 
they  report  the  acreage  value  of  the  land,  which  they  call  present 
value.  Third,  they  report  ihe  excess  cost  of  acq[uiring  the  land  above 
its  acreage  value. 
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These  are  separately  reported  and  constitute  the  several  elements 
to  be  considers  in  he  determination  of  the  real  value  of  the  land 
on  the  date  of  valuation,  and  this  bill  is  a  proposal  to  eliminate  from 
consideration  one  of  these  real  elements  of  the  value  of  the  land,  to 

wit,  the  cost  to  acquire  it  on  the  date  of  its  valuation. 

I  submit  it  is  infinitely  better  procedure  for  the  commission  to  <ro 
on  as  it  is  now  doing,  ascertaining?  the  orifjjinal  cost,  the  acreajre 
value,  and  the  excess  above  acreajje  value,  even  though  when  it  deter- 
mines the  figure  of  value  that  it  will  report  it  excludes  from  con- 
sideration the  excess  co^  of  acquisition — which  it  actually  is  doing. 
I  do  not  suppose  anyone  will  claim  that  in  the  figures  of  final  value 
heretofore  reported  the  commission  has  given  any  consideration  to 
this  excess  cost,  although  they  have  reported  it.  I  submit  it  is 
infinitely  better  procedure  for  them  to  make  the  valuation  in  that 
way,  because  when  the  courts  come  to  review  what  they  have  done 
the  courts  will  have  before  them  all  the  facts,  including  this  excess 
cost  of  acquisition,  and  if  the  courts  hold  that  that  is  an  element 
which  ought  to  be  considered  in  the  determination  of  value  the  courts 
can  complete  the  final  valuation,  because  all  the  facts  will  be  before 
the  court ;  whereas  if  the  commission  does  not  report  this  excess  cost 
of  acquisition  the  courts  must  of  necessity  send  the  valuation  back 
in  order  that  the  lands  may  be  properly  valued. 

Senator  KEUiOGO.  That  is,  if  the  court  held  it  was  material? 

Mr.  Brantley.  Yes.  We  submit,  in  the  next  place,  that  as  a 
matter  of  law  there  is  no  way  to  determine  the  present  value  of  a 
100-foot  strip  of  ri<iht  of  way,  or  whatever  its  width  may  be,  other 
than  by  a  consideration  of  the  cost  of  condemninof  it  if  it  was  not 
owned  by  the  railroad.  In  other  words,  the  cost  of  reproduction,  the 
cost  of  replacement,  or  the  cost  of  acquisition  of  that  land,  under  all 
the  decisions  of  the  court,  is  an  essential  and  necessary  element  for 
consideration  in  the  determination  of  its  value.  That  is  the  rule  laid 
down  in  Smyth  v.  Ames  and  in  many,  many  cases  in  the  Supreme 
Court  with  reference  to  the  value  of  railroad  and  other  public-utility 
properties- 

The  only  ar<rument  or  contention  that  I  have  ever  heard  ajrainst  the 
enforcement  of  this  provision  of  the  law  as  it  now  reads,  to  wit,  the 
present  cost  of  condemnation,  is  the  theory  that  the  Supreme  Court 
in  the  Minnesota  Rate  cases  held  that  it  was  impossible  to  ascertain 
the  resent  cost  of  condemnation,  and  that  if  it  is  ascertained  it  would 
be  so  speculative  an  amount  that  it  could  not  be  considered  in  the 
determmation  of  the  value  of  the  lands.  In  fact,  Director  Prouty, 
in  a  lett^  thi^  is  in  the  record  of  hearings  before  the  House  com- 
mittee, although  saying  that  this  excess  cost  of  acquisition  could  be 
ascertained  with  accuracy,  that  he  was  ascertaining  it ;  and  that  there 
was  no  trouble  about  ascertainin<r  it,  said: 

Under  the  decisiim  of  the.  Supreme  Court  in  the  ^Minnesota  Rate  cases  we  can 
not  use  the  tigure  after  we  get  it,  and  therefore  I  think  this  l)ill  ought  to  pass 
and  we  ought  not  to  be  required  to  ascertain  something  that  under  the  law  we 
can  not  make  any  use  of  if  we  do  ascertain  it. 

Of  course  I  appreciate  that  the  decision  of  the  Supreme  Court  in 
the  Minnesota  Rate  cases  has  been  the  subject  of  much  debate.  Direc- 
tor Prouty  is  on  record  as  saying  he  had  never  seen  two  lawyers  who 
would  agree  as  to  what  the  court  really  dedded  hi  that  case.  But» 
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in  my  own  mind,  the  complete  answer  to  the  construction  given  to  this- 
decision  bv  mv  friends  Mr.  Farrell  and  Mr.  Benton  is  in  the  fact  that 
the  courts  are  every  day  ascertaining  the  cost  of  condemnation  of 
huids,  and  it  seems  to  me  it  is  a  most  remarkable  thing  to  hokl  that 
the  Supreme  Court  in  the  Minnesota  Rate  cases  had  decided  it  was 
impossible  to  ascertain  it.  For  this  commission,  a  body  of  trained 
experts,  to  say  that  they  are  incompetent  and  unable  to  determine 
the  cost  of  condemnation  of  lands,  a  thing  that  petit  juries  are  doing 
all  over  this  country  every  day,  is  a  conclusion  that  I  am  utterly  unable 
to  follow. 

The  Supreme  Court  has  repeatedly  held  in  condemnation  cases 
that  the  mere  value  of  the  land  taken  is  not  ahvavs  the  amount  of 
compensation  that  must  be  paid,  but  that  the  damages  to  the  re- 
mainder of  the  property  is  something  that  the  owner  is  entitled  to- 
compensation  for. 

Another  thing  about  the  Minnesota  Rate  cases.  Whatever  else 
the  court  may  have  decided  in  that  case,  it  is  perfectly  clear  that  the^ 
court  did  decide  this,  and  everybody  must  agree  on  that,  that  the 
valuations  of  the  railroads  there  involved  were  set  aside  upon  the- 
sole  ground  that  the  value  of  the  carrier  lands  had  not  been  properly 
determined. 

The  importance  of  the  land  as  an  essential  part  of  the  property 
and  the  necessity  of  determinin^r  its  value  in  accordance  with  legal 
principles  is  thus  clearly  established  hy  these  cases.  What  the  court 
really  condemned  in  the  Minnesota  Rate  cases  was  the  speculative 
manner  in  which  the  cost-of-reproduction  method  was  attempted  to 
be  applied.  I  heard  my  friend,  Mr.  Benton,  tell  your  conraiittee  the* 
other  day  that  Judge  Sanborn,  in  the  Minnesota  Bate  cases,  had  de- 
cided to  apply  a  multiple  or  percentage  to  the  acreage  value  of  the 
land  in  order  to  ascertain  its  cost  of  reproduction,  and  that  the 
Supreme  Court  had  condemned  that  method.  Tliat  interpretation  of 
what  Judf^e  Sanborn  did  is  not  supported  by  the  Supreme  Court's 
construction  of  what  he  did.  The  Su]:)reme  Court  found  that  what- 
was  claimed  in  that  case  as  market  value  was  increased  from  some- 
thing like  $2,000,000  to  nearly  $5,000,000  to  arrive  at  a  value  for  rail- 
way purposes,  which  value  for  railway  purposes  the  carrier  claimed 
was  the  yalue  of  its  lands. 

Now,  the  Supreme  Court  did  not  know  how  the  market  value  was' 
arrived  at,  hecause  they  say  that  Mr.  Cooper,  the  witness  for  the  car- 
rier, testified  that  the  fiirure  he  claimed  as  the  market  value  was  his 
estimate  of  what  it  would  cost  the  company  to  purchase  the  lands, 
exclusive  of  improvements  that  mijrht  be  on  them,  severance  and  con- 
sequential dama^res,  and  expenses  incident  to  acijuisition.  The  court 
said  that  the  normal  value — that  is,  the  acreajre  value  of  the  lands 
in  sales  between  private  parties — does  not  satisfactorily  appear.  In 
other  words,  there  was  not  a  syllable  of  evidence  as  to  what  the  lands 
would  have  brou^rht  in  sales  between  private  parties.  There  was  no 
evidence  as  to  their  acreage  value.  There  was  a  claim  on  the  part 
of  the  witnesses  for  the  carrier  that  what  they  called  a  market  value 
was  their  estimate  and  their  oruess  of  what  they  would  have  to  pay 
for  these  lands,  and  then,  havin<r  made  that  jjfuess,  they  increased 
the  fitrnre  from  tAvo  to  three  times  in  order  to  cover  Avhat  they  called 
the  railway  value  of  the  lands,  and  then  they  said  that  this  railway 
value  was  the  value  of  their  lands. 


> 


VALUATION  or  BADLBOAD  JLANDS.  ft 

The  first  thing  the  Supreme  Court  did  was  to  disagree  with  them 
about  there  being  a  railway  value.  The  court  disagreed  with  them 
in  their  claim  of  market  value.  They  said,  "  What  the  normal  value 
or  market  value  may  be  is  not  shown." 

Senator  Underwood.  Let  me  ask  you  a  question  rifrht  there.  Judge 
Brantley.  As  I  understand  it,  it  has  been  contended  here  that  the 
necessity  for  this  le<rislation  is  because  the  statute  i)revents  the  com- 
mission from  forming  the  conclusion  that  you  have  just  stated,  that- 
they  should  not  fix  the  railroad  value,  but  the  real  value  of  the  land. 
Is  this  commission  under  its  procedure  in  condemning  these  lands  as- 
sessing the  railroad  value  as  it  is  claimed  Judge  Sanborn  did,  or  is  it- 
fixing  the  real  value  as  would  be  dooe  in  ordinary  oond^niiation 
proceedings? 

Mr.  Brantley.  Just  as  in  ordinary  condemnation  proceedings.. 
All  elements  of  railway  value  and  special  value  are  ignored.  All 

the  difficulties  and  troubles  pointed  out  in  the  Minnesota  Rate  cases 
grew  out  of  an  attempt  by  witnesses.  Avho  furnished  no  evidence  of 
normal  value,  no  evidence  of  acreajie  value,  to  make  an  estimate  of 
what  they  would  have  to  pay  for  the  lands,  and  the  court  points  out 
the  difficulties  necessarily  involved  in  making  that  kind  of  estimate. 
But  those  difficulties  are  out  of  the  way  of  the  commission,  because 
the  commission  has  found  the  normal  value.  The  commission  has 
found  the  acreage  value  and  reported  it.  What  this  law  requires 
them  to  do  as  it  now  stands  is  merely  to  report,  in  addition,  the  excess- 
above  the  acreage  value  that  would  have  to  be  paid  for  the  strips. 
So  when  they  are  through  they  will  have  the  original  cost  wherever 
they  have  ascertained  it;  they  will  have  the  acreaire  value  of  the 
lands,  the  ascertainment  of  Avhich  disposes  of  CA'ery  trouble  found 
or  su^r^rested  in  the  Minnesota  Rate  cases;  they  will  have,  third,  the 
excess  cost  above  acrea^je  value  that  would  measure  the  cost  to  acouire 
the  strips.  With  all  those  facts — which  include,  as  you  will  see,  the 
present  and  original  cost  of  construction — ^they  will  determine  under 
the  rule  laid  down  in  Smyth  v.  Ames  what  the  value  of  the  land  is. 
All  speculation  is  eliminated,  and  the  prooedure  is  in  aceorda^^  with 
^ablished  rules  of  law. 

In  the  Minnesota  Rate  cases  the  court  said  that  there  was  "  no  evi- 
dence before  the  court  from  which  an  amount  which  would  be  prop- 
erly allowable  in  condemnation  proceedings  could  be  ascertained." 
In  the  leport  that  the  commission  is  making  the  amount  that  would 
be  allowable  in  condemnation  proceedings  is  found  and  reported  as  a 
fact  

Senator  Stanlbt.  Whether  the  land  was  ever  actually  condenmed 

or  not  ? 

Mr.  BRA.NTLEY.  Whether  the  land  was  ever  actually  condemned  or 
not.  It  is  just  an  estimate  of  the  cost  of  re{Hx>duction  of  the  land, 
just  as  there  is  an  estimate  made  of  the  cost  of  reproduction  of  all 

other  physical  property. 

That  the  court  did  not  condemn  the  use  of  estimates  of  costs  of 
condenmation,  when  based  upon  pro])er  assumptions,  is  repeatedly 
made  manifest  in  the  opinion  in  the  Minnesota  Rate  cases.  In  one 
paragraph  the  court  speaks  of  the  impossibility  of  assuming,  in  mak- 
mg  a  "judicial  finding  of  what  it  would  co^  to  acquire  the  prop- 
erty  that  the  cranpaiiy  would  be  cranpelled  to  pay  more  than  its  fair 
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market  value,  thus  recoffnizing  that  there  could  be  a  judicial  finding 
of  what  the  cost  would  be,  which  is  the  thing  done  in  every  con- 
demnation case. 

The  carriers  in  the  Minnesota  Rate  cases  proceeded  on  the  assump- 
tion, according  to  the  Supreme  Court,  that  they  did  not  possess  the 
poAver  of  eminent  domain,  and  that  they  would  have  to  pay  more 
than  the  fair  market  vahie  of  the  hind.  The  commission  is  not  pro- 
ceeding^ upon  any  such  assumption.  It  is  assuming  that  the  carriers 
iiSLxe  the  power  of  eminent  domain  and  that  the  carrier  would  not 
have  to  pay  any  more  than  the  fair  market  value  of  the  land,  and  all 
the  carriers  are  asking  is  the  fair  market  value  of  the  strip  as  contra^ 
distinguished  from  the  fair  maricet  value  of  the  acrei  And  that  is  all 
in  the  world  that  is  involved  in  this  bill.^ 

In  the  Minnesota  Rate  cases  the  court  quoted  with  approval  and 
with  emphasis  the  rule  in  Smyth  v.  Ames,  which  requires,  in  order 
to  determine  the  value  of  any  public-utility  proj)erty,  that  there  be 
considered,  among  other  things,  ''the  present  as  compared  with  the 
original  cost  of  construction."  The  court  spoke  of  the  cost-of-repro- 
tluction  method,  and  it  was  dealing  with  land,  because  you  gentlemen 
faiow  the  opinion  does  not  touch  any  que^ion  except  land  and  depre- 
ciation, and  that  so  far  as  cost  of  reproduction  is  discu»9ed  it  deals 
only  with  land,  and  they  say  that  method  is  of  service  in  asc^iain- 
ing  the  present  value  of  the  plant  when  it  is  reasonably  applied  and 
when  the  cost  of  reproducing  the  property  may  be  ascertained  with 
a  proper  degree  of  certainty." 

1  believe  niy  time  is  about  to  expire.  I  have  put  into  the  record 
heretofore,  gentlemen,  a  complete  statement,  I  think,  of  how  the  com- 
mission arrives  at  this  excess  cost  of  acquisition.  It  is  done  with 
remarkable  accuracy.  Judge  Prouty  says  it  is  accurate.  The  car- 
riers accept  it  as  reasonably  accurate.  Of  course,  it  is  an  estimate, 
but  it  is  no  more  of  an  estimate  than  any  other  figure  of  cost  of  repro- 
duction reported  by  the  c<»nmis^on. 

I  thank  you,  gentlemen. 

The  Chairman.  Judge  Moore,  we  will  hear  you  now, 

Mr.  MooRE.  Shall  I  proceed  now,  or  shall  I  close? 

The  Chairman.  It  does  not  make  any  difference.  There  is  nothing 
formal  about  the  hearinor.  and  I  had  not  thought  al)out  the  order 
in  which  you  were  to  proceed.   Have  you  any  preference? 

Mr.  Moore.  It  does  not  make  the  slightest  difference  to  me. 

Senator  Kellogo.  Then  I  suggest  that  you  go  ahead. 

STATEMENT  OF  ME.  S.  W.  MOOEE,  BEFRESENTING  THE  KANSAS 
GITY  SOtTEHERir  BAILWAY  CO.,  NEW  YOBX  CITY— Benuned. 

Senator  Ukderwood.  Judge  Moore,  I  do  not  want  to  interrupt 
your  argument,  but  let  me  ask  a  question  that  is  in  my  mind.  The 
oriorinal  condemnation  of  this  hind  Avas  proposed  without  any  legis- 
hitive  fact  behind  it  looking  to  the  taking  of  the  land.  When  the 
Cummins  bill  was  passed  we  had  fixed  the  returns  to  the  railroads, 
their  earning  capacity,  on  the  value  of  the  property,  expecting  ulti- 
mately to  rest  on  this  condemnation  proceeding.  The  problem  in 
my  mind  is  this,  that  that  puts  it  on  the  same  basis  as  a  real  con- 
demnation, because  when  we  fix  the  return  on  the  value  it  is  on  the 
same  baas  as  if  we  condoned  the  land. 
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Now,  what  I  want  to  know  is,  whether  the  present  law  provides 
an  ascertainment  of  value  that  will  be  recognized  in  the  courts  as 
covering  all  the  necessary  elements  in  ascertaining  value,  without 
direction  from  the  Congress  as  to  how  it  shall  be  done,  which  I  think 
is  prohibited  under  the  law,  and  whether  the  proposed  amiend- 
ment  reaches  the  same  point  and  provides  all  the  necessary  questions 
to  be  ascertained  that  would  be  considered  in  ascertaining  the  value 
for  condemnations.  I  do  not  know  whether  I  make  myself  dear 
or  not. 

Mr.  MooRE-  If  I  understand  you  correctly,  your  question  is  this: 
The  transportation  act  requires  the  commission  to  ascertain  a  value 
Avhicli  may  be  used  for  purposes  of  consolidation  

Senator  Kblix»gg.  Or  rate  making. 

Mr.  MooKE.  Or  rate  making,  or  for  purposes  of  recapture  of  ex- 
cess earnings,  or  the  issuance  of  securities. 

My  conception  of  that  law  is  that  that  requires  the  real  value  of 
the  property  to  be  ascertained — ^that  is  to  say,  the  value  protected 

by  the  Constitution  of  the  United  States — and  therefore  that  value 

must  be  ascertained  in  the  manner  and  by  the  rules  that  the  courts 
have  laid  down. 

The  courts  have  held  that  a  number  of  pieces  of  evidence  are  com- 
petent, material,  and  relevant  on  the  subject  of  value.  They  said 
tJbat  in  the  case  of  Smyth  v.  Ames,  and  it  is  quoted  with  approval 
in  the  Minnesota  Rate  cases — ^the  latest  expression  of  the  Supreme 
Court  on  the  subject. 

Now,  what  are  the  relevant  and  material  elements  to  be  considered 
by  the  court  or  by  the  commission  in  the  exercise  of  its  judicial 
powers  in  the  determination  of  value?  One  element  is  the  cost  of 
reproducing  the  property,  or,  to  use  the  exact  language  of  the  court 
in  Smyth  r.  Ames,  the  present  as  compared  wdth  the  original  cost 
of  construction. 

One  part  of  the  present  cost  of  construction  is  the  cost  of  acquiring 
the  right  of  way.  Other  elements  are  the  cost  of  grading,  the  cost 
of  raus  in  place,  the  cost  of  bridges,  etc,,  but  one  item  of  the  cost 
of  reproducing  a  railroad  is  the  cost  of  acquiring  the  lands  as  of 
valuation  date.  No  one  denies  that  that  is  one  competent,  material, 
and  relevant  piece  of  evidence  upon  the  issue  of  value.  The  present 
law  as  it  stands  provides  that  the  commission  shall  collect  and  as* 
semble  every  piece  of  evidence  which  the  court  has  said  has  a  bear- 
ing upon  the  subject  of  value.   And  that  is  as  it  should  be. 

Now,  the  purpose  of  this  bill,  if  it  parses,  will  be  to  direct  the 
<?ommission  that  one  piece  of  evidence  which  is  competent,  material, 
and  relevant  upon  the  issue  of  value,  to  wit,  the  present  cost  of 
acquisition  of  lands,  shall  not  be  ascertained,  and.  inferentially,  shall 
not  be  considered  by  the  commission  in  ascertaining  the  value  under 
the  transportation  act.  In  brief,  that  is  the  case,  that  the  judicial 
power  of  tile  Government  has  decided  that  the  cost  of  acquisition' 
or  the  cost  of  reproduction  of  lands  is  material  evidence  upon  the 
subject  of  value.  Congress  has  told  the  commisidon  to  assemble 
all  the  proper  evidence  and  from  it  to  deduce  the  value  of  each 
railroad  in  the  country.  It  is  proposed  by  this  bill  that  the  legis- 
lative branch  of  the  Government  shall  direct  this  commission  in 
the  exercise  of  its  judicial  functions  to  disregard  one  element  of 
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value  which  the  courts  of  the  land  have  held  to  be  material  and 
relevant.   That  was  done  once  before  

Senator  Kellogg.  The  law  does  not  require  the  commission  to 
give  any  particular  effect  to  this  finding  of  the  cost  of  acquiring 
this  property  at  the  present  time,  but  it  lumps  it  in  with  all  the 
other  items  which  they  shall  find  and  simply  leaves  the  commission 
to  find  the  present  value  of  the  property, 

Mr,  Moore.  Yes. 

Senator  Kelia)og.  Xow,  suppose  the  court  should  hereafter  find 
that  that  was  an  element  that  must  be  considered  by  the  commission 
and  given  such  weight  as  the  commission  should  deem  proper, 
\\  ould  the  commission  have  to  go  back  and  make  all  these  findings 
over  again,  or  the  court  take  testimony  on  it  in  order  to  arrive  at 
the  proper  conclusion? 

Mr.  Moom  Of  course  the  court  could  not  take  testimony  upon  it. 
benator  Kbl3logg.  No. 

Mr,  MooRB.  The  only  way  would  be  to  send  it  back  to  the  com- 
mission, and  then  the  commission  would  have  to  go  away  back  to 
the  beginning  and  remake  all  of  their  land  schedules,  and/of  course, 
remake  all  of  their  valuations. 

Will  you  pardon  me  if  I  refer  to  a  very  similar  situation  which 
arose  recently  in  England?  There  there  was  a  law  passed  in  1909 
tor  the  valuation  of  the  real  property  in  England  and  Scotland,  for 
the  purpose  of  taxing  the  unearned  increment,  and  the  requirement 
was  that  the  value  of  the  naked  land  should  be  ascertained  and  then 
revalued  from  time  to  time,  and  the  increase  in  value  of  that  naked 
land  would  be  taxed,  and  in  that  way  the  unearned  increment  would 
be  reached. 

Proceedings  were  had  under  that  hiAv  for  some  10  years  and  efforts 
were  made  by  assessors  to  compile  the  data  required  by  the  law. 
Finally,  at  the  end  of  10  years  it  was  given  up  as  a  hopeless  task  and 
the  law  was  repealed.  .  The  reason  it  was  a  hopeless  task  was  that 
they  became  involved  in  many  refinements.  Some  years*  after  the 
schedule  had  been  made  up  some  court  would  render  a  decision  which 
would  make  it  necessary  to  go  back  and  remake  the  schedules  from 
the  beginning. 

Just  to  illustrate  that  I  would  like  to  read  one  i)aragraph  from  the 
report,  which  was  printed  a  short  time  ago.  This  is  significant,  be- 
cause it  shows  the  very  difficulties  thiit  Avill  happen  if  this  bill  passes,, 
•in  my  judgment.  In  this  particular  English  case  the  assessors  in 
making  out  their  estimates  of  value  back  in  1909  treated  the  grass  as 
being  divested ;  that  is  to  say,  in  taking  this  artificial  conception  of 
the  value  of  the  land  with  the  improvements  removed  they  assumed 
the  grass  was  not  there.  Then  some  years  afterwards  the  court  de- 
cided that  that  was  wrong  and  they  had  to  go  years  back  and  remake 
their  assesimients.   Here  is  what  it  said : 

The  coiuiiiissioners  of  inland  revenue,  up  to  the  decision  of  Smyth  r.  Cora- 
missiont^rs  of  Inhmd  Ileveniie,  valued  hind  on  whicli  fjrass  was  ?rr(»"\vinjr  on  Ihe 
assumption  that  it  was  nut  divested.  Uiuler  the  ahove  decision  it  was  decided 
that  grass  was  to  be  assumed  to  be  divested.  The  result  is  that  the  valuation 
of  grass  land  made  before  the  decision  was  not  in  accordance  witli  the  act. 
To  revalue  them  would  appear  to  involve  a  teinspectlon  of  the  land,  which 
would  necessarily  be  a  costly  matter. 

That,  to  my  mind,  ilhistrates  precisely  the  question  which  you  ask. 
If  this  bill  passes  and  you  direct  the  Interstate  Commerce  Commis- 
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sion  to  exclude  any  competent,  relevant,  and  material  matter,  and  the 
commission  does  so  and  renders  its  valuation  in  accordance  there- 
with, and  thereafter  some  court  holds  just  as  was  held  here,  that  the 
cost  of  acquisition  should  have  been  considered  by  the  commission, 
it  means  that  the  matter  will  have  to  be  sent  back  to  the  commksion, 
and  they  must  go  ba<;k  to  the  beginning  and  start  their  schedules 
showing;  the  cost  of  acquisition.  Then  they  set  it  down  for  a  hear- 
ing, and  then  there  is  reargument,  and  the  valuation  proceedings  have 
to  be  gone  over. 

It  seems  to  me  beyond  any  question  that  the  wise  thing  and  the 
safe  thing  to  do,  from  the  standpoint  of  everyone,  is  to  let  the  valua^ 
tion  act  stand  as  it  is.  The  work  of  the  ascertainm^t  of  the  cost 
of  acquisition  of  lands  is  proceeding  and  is  nearing  completion.  It 
is  away  ahead  of  the  tentative  valuations  which  have  be^  made  by 
the  commission.  Judge  Prouty  says,  in  a  letter  which  is  in  the  rec- 
ord,  that  the  ascertainment  of  the  cost  of  acquisition  will  in  nowise 
delay  the  valuation  proceedings.  So  it  seems  to  me  this  should  be 
the  procedure,  to  let  the  commission  complete  its  ascertainment  of 
cost  of  acquisition  of  lands.  Then  they  have  the  evidence  before 
them.  It  Avill  be  our  privilege  to  argue  that  the  cost  of  acquisition 
of  lands  should  be  incorporated  into  and  become  a  part  of  the  value 
of  the  railroad  property.  It  will  be  Mr.  Benton's  privilege  to  argue 
that  the  cost  of  acquisition  of  lands  should  be  ignored.  We  do  not 
know  what  the  commission  will  decide ;  it  is  for  it  to  pass  upon  in  the 
exercise  of  its  judicial  functions.  But  is  it  not  the  better  plan  and 
the  safer  plan  for  all  concerned — ^the  carriers,  the  commission,  the 
shippers,  and  everyone — to  let  this  valuation  proceed  in  the  safest 
manner,  in  the  manner  calculated  to  produce  the  least  confusion  and 
to  result  in  a  valuation  which  the  courts  will  sustain? 

The  Chairman.  Judge  Moore,  I  do  not  want  to  take  a  moment 
of  your  time,  but  I  wish  you  would  state  in  how  many  cases  already 
decided  the  commission  has  found  the  original  cost  of  the  lands S 

Mr.  Moose,  In  how  many  cases? 

The  Chaokman.  In  how  many  cases  already  decided  has  the  origi- 
nal cost  of  the  lands  been  reported? 

Mr.  Moore.  Well,  there  have  only  been  four  cases  decided,  as  I 
recall — that  is,  w^here  a  final  figure  of  value  has  been  assigned — but 
I  can  only  speak  for  one  of  them,  that  is  the  Kansas  City  Southern. 
In  that  case  the  commission  has  found  the  original  cost  of  the  hinds.* 
The  lands  were  acquired  for  that  road  about  189(),  and  the  commis- 
sion has  compiled  the  considerations  contained  in  the  original  deeds. 
Many  of  the  considerations  were,  of  course,  nominal  in  the  deed, 
but  were  really  in  money.  AVhile  for  that  reason  the  record  of  the 
cost  of  the  land  is  somewhat  fragmentary,  the  commission  has  made 
a  compilation  of  the  original  cost  as  shown  by  the  deeds,  and  that  is 
fairly  complete.   As  to  the  other  lines,  I  can  not  say. 

The  Chairman.  You  all  agree  that  that  is  not  the  original  cost 
of  the  lands,  do  you  not? 

Mr.  Moore.  Well,  that  is  the  consideration  named  in  the  deeds. 
I  do  not  think  it  is  accurate ;  it  certainly  is  not  acci^rate  in  all  re- 
spects. 

The  Chairman,  The  Bureau  of  Valuation  has  imported  tenia* 
tively  some  30  or  40  railroads,  has  it  not? 
Mr.  MooKE^  Yes,  sir* 
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The  Chairman.  In  how  many  of  those  cases  has  the  Bureau  of 
Vahiation  attempted  to  report  the  original  cost  of  the  lands? 

Mr.  Moore.  Well,  I  think  they  have  attempted  to  do  it  in  all  cases. 
As  to  how  accurate  it  is,  I  am  not  ahle  to  say.  I  know  in  a  general 
way  that  the  condition  that  obtains  in  the  Kansas  City  Southern  is 
similar  to  the  condition  on  other  roads.  That  is  to  say,  that  the 
deed  records  of  the  railway  companies  are  not  entirely  accurate,  be- 
cause many  times  it  appears  that  the  consideration  is  a  dollar,  when, 
as  a  matter  of  fact,  the  consideration  was  in  ex(  ess  of  that.  So  the 
original  cost  records  are  not  entirely  accurate,  but  within  a  certain 
decree  of  error  I  think  they  are  reasonably  accurate. 

senator  UKoiotwooD.  As  I  understand  you,  Judge  Moore,  no  matter 
what  your  position  may  be  in  the  final  court  of  decision  you  are  not 
contending  here  that  we  should  make  the  law  include  the  original  cost 
of  these  lands  as  the  basis  on  which  the  court  should  decide  it,  but 
we  should  allow  it  to  be  included  in  ascertaining  these  facts,  so  that 
it  may  be  before  tlie  court  at  the  time  of  its  decision? 

Mr.  jMoore.  That  is  precisely  my  position. 

The  Chairman.  My  question  was  intended  simply  to  develop  the 
fact  that  the  commission  has  found  it  in  many  cases — I  think  in 
nearly  all — impossible  to  ascertain  the  original  cost  of  the  land,  and 
the  act  requires  the  commission  to  do  that  just  as  imperatively  as  it 
requires  the  commission  to  ascertain  the  excess  cost  of  present  acquisi- 
tion of  lands. 

Senator  Kellogg,  And  this  bill  pending  here  does  not  repeal  that 
part  of  the  act  at  all? 

The  Chairman.  It  does  not,  and  I  was  wondering  why  the  rail- 
roads did  not  bring  suit  in  mandamus  to  compel  the  commission  to 
find  the  original  cost. 

Mr.  MooRE.  In  our  particular  case,  as  I  say,  they  have  made  a 
c<»ipilation  showing  the  consideration  given  in  every  deed  to  right  of 
way  that  the  company  has,  and  we  have  no  complaint  on  that  score. 
We  do  say  this,  however,  that  on  the  Kansas  City  Southern  the  so* 
called  present  value,  as  found  by  the  commission  in  June,  1914,  is  1^ 
than  the  original  cost  of  the  lands  in  1890  by  some  $184,000. 

Mr.  Br.vxtley.  May  I  suggest •  Senator  Cummins,  that  the  Minne- 
sota Rate  cases  says,  among  other  things,  that  it  is  the  property  and 
not  the  original  cost  of  it  which  is  protected  under  the  Constitution. 

The  Chairman.  Yon  referred  to  Smyth  v.  Ames  and  also  other  de- 
cisions, which  do  name  the  original  cost  as  one  of  the  elements  which 
must  be  OOTsidered  in  ascertaming  the  present  value  of  the  lands. 
I  am  simply  calling  attention  to  the  fact  that  that  is  one  element 
that,  under  the  present  reports  of  the  conunission,  will  need  to  be 
considered. 

Mr.  Moore.  Let  me  give  you  a  concrete  illustration  which  I  think 
is  typical  for  the  purpose  of  showing  the  relation  between  what  the 
commission  calls  its  present  value  and  the  actual  value  of  the 
property.  In  the  case  of  the  Kansas  City  Terminal  Railway  Co., 
which  owns  a  railroad  that  cost  some  $50,000,000,  at  Kansas  City  it 
acquired  in  1910  a  larse  number  of  tracts  of  land  by  condemnation — 
and  I  speak  of  them  oecause  I  brought  the  condemnation  suits  and 
condacted  them. 

Senator  Kellogq.  Do  you  mean  the  Belt  linet 
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Mr.  Moore.  The  Kansas  City  Terminal  Railway  Co.,  the  Belt 
Line.  Now,  in  these  particular  condemnations  brou^rht  in  1910  the 
cost  of  the  land — that  is,  the  actual  cost  of  acquiring  the  land — was 
$2,400,000  in  round  numbers.  That  cost  is  a  court  record.  There  is 
no  question  about  it. 

Now,  these  very  same  lands  that  cost  $2^400,000  have  been  valued 
by  the  commission,  that  is  to  say,  the  present  value,  so  called,  has 
been  assi^ed  to  those  lands  of  $1,400,000.  There  is  a  differwce  in 
that  particular  case  of  $1,000,000  between  the  commission's  so-called 
present  value  and  what  the  lands  actually  cost  in  condemnation  in 
court  proceedings. 

Now,  our  contention  is  that  it  is  not  right  or  not  just  for  Congress 
to  tell  the  commission  that  they  shall  disregard  the  actual  cost  of 
those  lands — $2,400,000 — and  only  consider  the  so-called  present 
value,  which  is  $1,400,000.  Our  contention  is  that  both  figures 
should  go  fo^ore  the  commissicm,  and  the  counsel  i^iall  be  permitted 
to  argue  and  draw  every  inference  that  seems  to  them  legitimate  as 
to  what  value  should  be  attached  to  that  property,  but  it  is  for  the 
commission  to  say  what  value  shall  be  attached  to  the  lands  which 
actually  cost  two  and  one-half  million  dollars,  but  which  have  an 
acreage  value  of  one  and  one-half  million  dollars. 

And  I  may  say  that  that  situation  in  the  case  of  the  Kansas  City 
Terminal  is  not  exceptional.  The  same  situation  will  be  found  in 
every  case  of  recent  construction  or  recent  acquisition  of  real  prop- 
erty, because  where  real  estate  has  been  purchased  for  right  of  way 
within  the  last  10  years  the  actual  cost  of  it  in  condemnation  or  in 
purchase  will  be  very  considerably  in  excess  of  the  acreage  value. 
And  everyone  who  has  had  experience  with  condemnation  proceed- 
ings realizes  that. 

Now,  it  is  said  in  the  report  of  the  subcommittee  of  this  committee 
having  charge  of  the  bill : 

It  may  be  that  the  commission  Is  not  employing  sound  principles  in  ascer* 
taining  what  the  statutes  call  the  present  value  of  lands.  If  it  is  not*  tbe 
mistake  will  be  unfortunate,  but  nmy  hereafter  be  correcteO. 

Now,  I  feel  compelled  to  dksent  from  the  statement  that  the  mis- 
take there  may  be  hereafter  corrected,  for  this  reason,  that  if  this 

bill  passes  it  then  becomes  a  reenactment  of  the  valuation  act  with 
the  provision  concerning  the  cost  of  acquisition  of  lands  eliminated. 
But  the  commission  has  construed  the  provision  of  the  valuation  act. 
concerning  present  value,  has  attached  a  peculiar  construction  to  it, 
what  we  think  is  an  erroneous  construction,  but  it  has  attached  that . 
construction  to  that  language,  and  Congress  has  been  advised  of 
that  construction. 

Now,  if,  with  that  knowledge;  that  is,  with  the  knowledge  of  the . 
construction  which  the  Interstote  Commerce  Commission  m&  placed 
tipon  that  language  "  present  value,"  you  reenact  that  statute,  it 
results,  as  a  legal  proposition,  that  the  construction  which  the  com- 
mission has  placed  upon  that  expression  "present  value"  is  to  be 
deemed  as  read  into  the  statute,  and  by  the  passage  of  this  bill  you 
in  substance  say  to  the  conmiisison : 

You  have  been  ascertaining  present  value,  which  is  in  reality  acreage  value, . 
in  a  certain  manner.  Now,  by  the  reenactm^t  of  this  statute,  we  incrtruct  you 
to  praeeed  and  continue  in  that  saioe  tray. 
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And  when  it  comes  before  the  court  the  court  Avill  say  that  by  the 
reonactnient  of  the  statute,  leavino:  in  that  part  which  has  been  con- 
strued by  tlie  commission,  the  construction  })laced  upon  it  by  the 
commission  is  to  be  deemed  tpO  be  read  into  the  act  and  to  be  a  part 
of  it. 

That  precise  question  was  decided  by  the  Supreme  Court  of  the 
United  States  in  200  U.  S«,  where  it  says: 

Tho  proJiihilMdis  of  the  act  to  I'ejjulate  comniprcv  as  to  relnites,  favoritldlII» 
and  discrimination  having  been  construed  by  the  Inteistate  Oounnerce 
inlssiuii,  charged  with  its  execution,  to  be  inapplicable  to  the  freight  rates  for 
eoal  charges  by  interstate  carriers  empowered  to  mine  and  market  coal  by  their 
<?harters  or  by  It  jiislution  existing  at  tlie  time  of  the  adoption  of  the  act,  this 
construction,  wliich  lias  long  obtained  in  practical  execution  and  has  been 
impliedly  sanctioned  by  the  reenactnient  of  the  statute  without  alteration  in 
the  particuliu*s  coustruedt  must  be  treated  as  read  into  the  statute. 

So  that  if  you  pass  this  aet  as  a  matter  of  law  the  construction 
which  the  Interstate  Commerce  Commission  has  placed  upon  this 

expression  "present  value"  will  be  read  into  the  statute,  and  it  will 
amount  to  a  command  to  them  to  continue  to  ascertain  present  value 
as  they  have  ascertained  it.  and  to  use  that  conception,  and  that 
onlv,  in  the  determination  of  the  vahie,  and  to  absolutelv  disregard 
the  condemnation  cost  or  the  present  cost  of  acquisition  of  lands.  In 
other  words,  when  we  ^et  before  the  commission  to  argue  for  the 
Yalue  of  our  property,  the  law  ^ives  us  the  right  to  have  before  the 
.commission  the  cost  of  reproducmg  lands.  And  the  eommission  cam 
very  properly  point  to  this  act,  this  reenactment,  as  an  approval  of 
■their  method  of  procedure,  and  that  will  be  the  answer  to  our 
question. 

Now,  it  is  stated  also  in  the  report  that  the  result  of  the  work,  when 
done,  will  be  valueless  and  mischieA'ous.  I  must  respectfully  dissent 
from  that  statement.  Xow,  it  seems  to  me  that  it  can  only  be  mis- 
chievous on  the  assumption  that  the  commission  charged  with  the 
duty  of  considering  this  evidence  and  placing  a  value  upon  rail- 
way properties  will  make  an  improper  use  of  it.  Surely  Congress 
does  not  mean  to  say  that,  if  the  commi^on  considers  it  and  gives 
it  such  consideration  and  weight  as  it  merits,  then  surely  the  result 
*€an  not  be  miscliievous. 

And  with  reference  to  the  statement  that  it  will  be  valueless,  it 
seems  to  me  that  when  that  attitude  is  taken  it  can  only  mean  one 
thing,  and  that  is  tluit  the  decision  of  the  Supreme  Court  in  Smythe 
V.  Ames,  which  holds  that  this  element  of  value  was  proper  evidence, 
was  incorrect;  that  that  case  was  incorrectly  decided.  But  so  long  as 
the  law  stands  as  it  is  that  cost  of  reproduction  is  a  proper  matter 
for  consideration  by  the  commission,  or  by  the  courts,  so  long  as  th^ 
class  of  evid^ce  has  some  value,  and  ought  not  to  De  characterized 
as  valueless. 

Now,  it  seems  to  me  that  the  most  serious  conclusion  stated  in  this 
report  is  that  the  ascertainment  of  the  present  cost  of  acquisition  of 
land  is  impossible:  that  it  involves  an  impossible  theory  of  valuation. 
If  there  was  anything  settled  in  the  Kansas  City  Southern  mandamus 
case  it  was  that  that  contention  Avas  erroneous.  It  was  contended  in 
that  case,  as  will  appear  from  the  briefs  that  are  quoted  in  the  opin- 
ion, as  it  appears  from  what  the  commission  itself  says,  which  is 
^oted  in  the  opmion,  that  almost  the  entire  eontration  of  the  com- 
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mission  Avas  that  it  was  impossible  to  ascertain  present  cost  of  con- 
demnation and  damages,  that  it  involved  impossible  hypotheses  and 
inadmissible  assumptions.  And  all  of  that  is  recited  m  the  opinion 
of  the  court,  as  follows: 

It  Is  true  tbat  the  coiumiseflon  held  that  its  nonaction  was  caused  by  the  toct 
that  the  command  of  the  statue  invoh  ed  a  consideration  by  it  of  matters  *'  be- 
yond  the  possibility  of  rational  determination/'  and  called  for  inadmissible 
assumptions/'  and  the  indulging  in  "  impossible  hypotheses  "  as  to  subjects  "  in- 
capable of  rational  ascertainment,"  and  that  mch  conclusions  were  the  neces- 
sary consequence  of  the  Minnesota  Bate  cases. 

Now,  that  contention  was  apparently  before  the  court,  and  was 
understood  by  the  court,  and  Avas  not  overlooked,  and  it  disposes  of  it 
in  this  way  by  sayin^:  that  the  reasoning?  of  the  commission  and  its 
conclusions  were  absolutely  erroneous.   It  says: 

We  are  of  opinion,  however,  that,  considering  the  face  of  the  statute  and  the 
reasoning  of  the  commission,  it  results  that  the  conclusion  of  the  ctMtnmic^on 
was  erroneous, 

I  can  read  in  that  language  nothing  else  than  a  clear  and  concise 
statement  by  the  Supreme  Court  ot  the  United  States  that  as  a 
matter  of  law^  the  ascertainment  of  the  present  cost  of  condemna- . 
tion  and  damages  is  a  practical  thing  and  can  be  done  in  a  practical 
way,  and  that  it  is  of  value  in  the  determination  of  the  railroad 
valuation. 

Now,  as  I  see  it,  the  objections  urged  in  the  report  against  the 
reUability  of  the  cost  of  acquisition  of  lands,  when  it  has  been 
ascertained,  are  of  much  greater  force  when  urged  against  the  ascer- 
tainment of  the  so-called  present  value,  or  acreage  value.  Now, 
when  the  acreage  value  or  present  value  of  the  lands  has  once  been 
ascertained,  as  it  has  been  ascertained  by  the  commission,  then  all 
of  the  difficulties  disappear.  The  commission  has  gotten  over  the 
difficulties  of  the  law  whenever  it  has  reached  a  conclusion  and  finding 
as  to  the  acreage  value  of  the  land.  It  is  like  a  condemnation  suit 
where  you  go  into  court,  and  there  are  two  issues:  First,  what  is  the 
market  value  of  the  land  taken  ?  Secondly,  what  is  the  damage  to  the 
residue?  Now,  in  this  particular  case  the  commission  has  solved  cme 
of  those  problems;  it  his  found  the  martet  value  of  the  land. 

Now,  whether  the  road  is  to  be  assumed  to  be  obliterated  and 
rebuilt,  or  assumed  to  be  not  there,  or  any  other  assumptions  that 
may  be  necessary,  is  beside  the  question,  so  far  as  this  particular 
matter  is  concerned,  because  the  commission  has  found  the  market 
value  of  the  land  to  be  condemned,  and  only  one  question  remains, 
and  that  is  to  ascertain  what  it  will  cost  by  the  application  of  the 
rule  in  condemnation  to  acquire  the  lands,  the  market  value  of  them 
being  one  of  the  conceded  facts  at  the  beginning  of  the  case. 

In  otiier  words,  you  take  a  farm  of  160  acres,  and  the  railroad 
<^rosses  it.  The  commission  has  found  the  market  value  per  acre  of 
that  farm.  Now,  the  cost  of  acquisition  of  the  right  of  way  through 
that  farm,  once  you  know  the  market  value  per  acre,  is  not  a  difficult 
thing.  The  commission  has  already  found  the  160  acres'  value.  All 
it  has  to  do  is  to  proceed  one  step  further  and  take  out  the  right  of 
way,  which  we  will  say  is  5  acres,  and  find  the  value  of  the  remaining 
155  acres.  If  it  can  find  the  value,  of  the  160  acres,  it  certainly  can 
find  the  value  of  the  15d  acres. 

54752—21  -2 
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Senator  Kellogg.  The  commission  are  not  doing  that,  as  a  matter 
of  fact;  they  are  applying  some  general  rule  to  the  whole  thing,, 
aren't  they  ? 

Mr.  M(x»RE.  Yes,  sir.  They  are,  however,  makinp:  the  o:eneral  rules 
from  the  sjDecihc  instances  such  as  I  have  just  enumerated. 
Senator  Kellogg.  Yes. 

Mr.  MooRE.  That  is  to  say,  they  take  the  railroad  and  divide  it  up 
into  types,  agricultural  land  in  one  type  and  urban  property,  indus- 
trial property,  and  so  on  and  so  on,  and  then  from  specific  instances^ 
from  actual  transactions,  they  ascertain  the  relation  between  the 
acreagre  value  of  the  property  and  its  cost  of  acquisition,  and  then 
when  they  have  ascertained  that  ratio  they  apply  that  to  the  acreage 
value  of  all  the  property  in  that  particular  type. 

The  Chairman.  Mr.  Moore,  under  the  arrangement,  giving  due 
allowance  for  your  interruptions,  your  time  has  expired, 

Mr,  Moore/ May  I  file  this  memorandum  I  have  prepared  with 

the  committee? 
Senator  ITnderwoop,  Do  you  want  it  printed  in  the  record? 
Mr.  MooKE.  Yes.  s 
The  Chairmak.  Very  well. 

(The  memorandum  presented  by  Mr.  Moore  is  as  follows:) 

L 

THB  EXMtESSION    "  PBESENT    VALT  K,"    AS    t'SKD    BY   THE   COMMISSION,    DOES  NOT 
PXmPOBT  TO  BE  THE  BEAL  PBESENT  VALUE  OF  BAILBOAD  LANDS. 

If  the  bill  becomes  a  law,  it  wiU  reUeve  the  comiuistiion  of  the  duty  now  Im- 
pt»sed  upon  it  to  ascertain  the  present  cost  of  acquisition  of  railroad  lands, 
but  wiU  stiU  require  It  to  ascertain  and  report  the  so-caUed  present  value  of 
railroad  lands.  But  ttie  "  present  value,"  as  defined  by  the  commission,  is  not 
ttie  present  value  in  any  proper  sense.  It  might  more  properly  be  called 
"  acreage  value."  It  is  determined,  as  stated  in  the  subcommittee's  report,  page 
3,  "  by  ascertaining  the  value  of  adjacent  lands  or  lots  and  attaching  the  same 
value,  area  for  area,  to  the  railrod  lands  and  lots."  No  informed  person  will 
claim  That  railroad  right  of  way  cMn  be  acquired  on  this  basis.  It  results  from 
constitutional  provisions  against  the  taking  or  damaging  of  private  property  for 
pubUc  use  without  just  compensation,  that,  in  practice,  right  of  way  co8t» 
much  more  than  the  acreage  value. 

A  typical  fllustration  may  be  given  from  the  records  of  the  commission  in  its^ 
investigation  and  valuation  of  the  lands  of  the  Kansas  City  Terminal  Railway- 
Co.  That  company  acquired  certain  lands  in  1910  by  condemntion,  and  paid 
therefor  the  sum  of  $2,4(Xi,W0.  This  is  a  court  record.  The  so-called  present 
value  of  these  same  lands,  as  c<unputed  by  the  commission,  is  $1,400,000.  NO' 
one  will  contend  that  the  so-called  present  value  is  the  real  value.  This 
illustration  is  typical  of  substantially  all  cases  in  the  United  States  where 
right  of  way  has  been  acquired  within  recent  years.  It  would  be  most  unjust 
to  say  that  property  which  cost  in  condemnation  proceedings  $2,400,000  should 
only  be  valued  at  $1,400,000,  and  that  the  company  owning  the  property  should 
only  be  permitted  to  earn  a  6  per  cent  retara  under  the  transportation  act  upoa 
the  latter  sum* 

IX« 

IF  THE  BILL  PASSES,  THE  COMMISSION  WHX  BE  BEQUIKED  TO  CONTINtJK  ITS  VKE&WT 
£BBONEX>XTS  PBACTICB  IN  THE  DETERMINATION  OF  SO-CAIXED  PBESENT  VJULT7B. 

In  the  report  of  the  subcommittee,  page  3,  it  is  recognized  that  the  methods 
employed  by  the  commission  in  ascertaining  so-called  present  value  may  be 
erroneous^  but  it  is  insisted  that  this  error  may  be  subsequently  corrected.  It 
says : 

"  It  may  be  that  the  commission  is  not  employing  sound  principles  in  ascer- 
taining what  the  statute  calls  the  present  value  of  lands.  If  it  £b  not,  the 
mistake  will  be  unfortunate,  but  may  hereafter  be  corrected." 
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But  this  entirely  overlooks  Uie  w^l-recognized  rule  of  law  that  where  Con- 
gress, knowing  the  construction  which  the  commission  has  placed  upon  a 
statute,  reenacts  the  statute  without  alteration  in  he  particular  matter  con- 
strued, this  amounts  to  a  legislative  adoption  of  such  construction.  Congress 
knows  how  the  connnission  has  construed  tlie  expression  "present  value." 
This  information  is  contained  in  the  reports  wliich  the  commission  has  made 
to  Congress.  It  is  now  proposed  by  the  pending  hill  substantially  t<»  reenact 
paragraph  second,  quoted  o;i  the  tirst  page  of  the  subcommittee's  report,  elimi- 
nating the  provision  concerning  cost  of  acquisition  of  lands,  but  retaining  the 
inrovision  concerning  present  value."  If  the  bill  passes,  it  amouts  to  a  re- 
enactment  by  Congress  of  the  statute  imposing  upon  the  commission  the  duty 
of  ascertaining  "preset  value'*  of  lands,  and  the  implied  adoption  by  C<m- 
gress  in  such  reenactment  of  the  erroneous  metliod  which  the  commission  has 
employed.  In  other  words,  the  construction  which  the  commission  has  placed 
upon  the  expression  *'  present  value  "  will  be  "  treated  as  read  into  the  statute." 

A  decision  of  the  Supreme  Court  directly  in  point  is  New  York,  New  Haven 
&  Hartford  R.  K.  Co.  v.  Interstate  Commerce  Commission,  200  U.  S.,  361  (50 
L.  ed.,  515),  where  the  third  syllabus  properly  reflects  the  opinion  of  the 
court,  and  is  as  follows : 

The  prohibitions  of  the  act  to  regulate  commerce  as  to  rebates,  favtHitlsm, 
and  discrimination  having  been  construed  by  the  Interstate  Commerce  Com- 
mission, charged  with  its  execution,  to  be  inapplicable  to  the  freight  rates  for 
coal  charged  by  interstate  carriers  empowered  to  mine  and  market  coal  oy 
their  charters  or  by  legislation  existing  at  the  time  of  the  adoption  of  the 
act,  this  construction,  which  has  long  obtained  in  practical  execution  an  l  has 
been  impliedly  sanctioned  by  tlie  reenactment  of  the  statute  without  altera- 
Hon  in  the  particulars  construed,  must  be  treated  as  read  Into  the  statute;" 

The  passage  of  the  prading  bill,  therefore,  will  amount  to  an  approval  by 
Congress  of  the  commission's  practice  In  determining  acreage  value  and  label* 
ing  it  "present  value."  Any  court  in  construing  the  expression  "present 
value,"  if  the  l)ill  becomes  a  law,  will  be  compelled  to  say  that  the  commission's 
construction  must  be  read  into  the  new  law,  and  that  what  Congress  meant 
was  that  the  connnission  should  continue  its  present  practice.  It  is  futile, 
therefore,  to  say  that  the  commission's  mistake  **  may  hereafter  be  corrected/' 
It  will  then  be  too  late  to  correct  the  mistake. 

IIL 

THESE  IS  NO  BKAL  DIFFICULTT  IN  ASCERTAINING  THE  PBESSNT  COST  OF  AOQUlSmOS 

OF  AAUJKOAn  I^NDS. 

The  surprising  statement  is  made  in  the  report  of  the  subconnnittee,  page  3, 
that  it  is  "  absolutely  impossible  to  ascertain  what  it  would  cost  any  given 
railroad  company  to  acquire  its  present  right  of  way  or  lands  at  the  present 
time" 

In  the  first  place,  this  precise  claim  Avas  made  before  the  Supreme  Court  of 

the  United  States  in  the  Kansas  City  Southern  mandamus  case,  and  there  over- 
rule!. The  opinion  in  that  case  (252  U.  S.,  178)  sets  forth  the  c(»mmission's 
own  >;ratenient,  where  the  alleged  impossibility  of  ascertaining  the  reproduc- 
tion cost  of  lands  is  emphasized,  as  follows: 

"We  are  unable  to  distinguish  between  what  is  suggested  by  the  carrier  in 
this  record  and  nominally  required  by  the  act  and  what  was  condemned  by 
the  court  (in  the  Minnesota  Bate  cases  (Simpson  v.  Shepard),  230  U.  S*,  352, 
57  L.  ed.  1511;  48  L.  R.  A.  (N.  S.)  1511;  83  Sup.  Ot  Rep.  729;  Ann.  Case. 
1916A,  18)  as  beyond  the  possibility  of  rational  determination;  nor  is  there 
any  essential  difference  in  the  actual  methcxis  there  employed  and  those  now 
urge  l  upon  ns.  Before  we  can  report  figures  as  ascertained  we  nnist  have  a 
reasonable  foundation  for  our  estimate,  nnd  when,  as  here,  if  the  estimate 
can  be  made  only  upon  inadmissil)le  assumi>tions  and  upon  impossil>le  hypoth- 
eses, such  as  those  pointed  out  by  the  Supreme  C<mrt  in  the  opinion  quoted, 
our  duty  to  abstain  from  reporting  as  an  ascertained  fact  that  which  is  in- 
capable of  rational  ascertainment  is  clear." 

*  *  *  •  m  «  « 

^  Because  of  the  impossibility  of  making  the  self-contradictory  assumptions ' 
which  the  theory  requires  when  applied  to  the  carrier's  lands,  we  are  unable 
to  report  the  reproduction  cost  of  such  lands  or  its  equivalent,  the  present 
cost  of  acquisition  and  damages,  or  of  purchase  in  excess  of  preset  value." 
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Surely  no  more  appropriate  language  could  be  ^ployed  to  place  before  the 

Supreme  Court  the  commission's  contention  that  the  command  of  the  statute 
involved  an  absolute  impossibility.  The  Supreme  Court  thoroughly  understood 
the  commission's  position.    Tliis  is  apparent,  l)ecause  it  said: 

"  It  is  true  that  the  commission  held  that  its  nonaction  was  caused  by  the  fact 
that  the  command  of  the  statute  involved  a  consideration  by  it  of  matters 
*  beyond  tlie  possibility  of  rational  determination'  and  called  for  *  inadmissible 
assumptious/  and  the  indulging  in  '  impossible  hyi>otheses  *  as  to  subjects 
'  incapable  of  rational  ascertainment/  and  that  su^  conclusions  were  the  neces- 
sary consequence  of  the  Miimesota  Rate  cases  (Simpson  v.  Shepard,  230  U.  S., 
852;  57  L.  Ed.,  15U;  48  L.  R.  A«  (N.  S.),  1151;  33  Sup,  Ct.  Bep„  739;  Ann.  Cas. 
1916A,  18)." 

It  is  apparent,  therefore,  that  the  eounnission's  contention  was  neither  over- 
looked nor  uusunderstood.  The  conrt,  in  its  decision,  distinctly  and  speritirally 
disapproved  the  connnission's  position,  its  reasoning,  and  its  conchisions.  After 
stating  the  commission's  construction,  as  quoted  ah<ne,  the  court  said: 

**  We  are  of  opinion,  however,  that,  considering  the  face  of  the  statute  and  the 
reasoning  of  the  commission,  it  results  that  the  conclusion  of  the  commission 
was  erroneous." 

It  aM>ears,  therefore,  as  a  matter  of  law.  that  any  contention  now  made  that 
it  is  "absolutely  impossible"  to  ascertain  present  cost  of  acquisition  of  lands  is 
in  the  very  teetli  of  the  decision  of  tlie  Supreme  Court  of  tlie  United  States 
directly  to  the  contrary. 

As  a  practical  proposition  tliere  is  no  difficulty  in  estimating  the  present  cost 
Of  acquisition  of  lands  in  a  satisfactory  manner  and  with  reasonable  accuracy. 
It  is  to  1^  borne  in  mind  that  the  commission  lias  ascertained  the  so-called  pres- 
ent value,  which,  as  above  stated,  in  reality  is  the  acreage  value-  With  this 
acreage  value  as  a  basis,  there  is  no  difficulty  involved  in  proceeding  one  st^ 
further  and  ascertaining  the  present  cost  of  acquisition.  The  problem  is  solved 
by  the  application  of  tlie  familiar  rule  in  con<lenmation  proceedings  that  wliere 
an  entire  parcel  is  taken  the  measure  of  damages  is  its  market  value,  and  wliere 
only  a  part  of  an  entire  parcel  is  taken  the  measure  of  damages  is  the  market 
value  of  the  part  taken  plus  the  damage  to  the  residue.  This  is  a  problem 
which  Juries  are  solving  almost  daily  from  one  end  of  the  country  to  the  other. 
What  a  Jury  can  do  and  does  do  with  a  reasonable  degree  of  satisfaction  cer- 
tainly is  not  beyond  the  powers  of  the  Interstate  Ck»mmerce  C3ommission  with 
its  corps  of  trained  assistants  and  employees. 

Take,  for  illustration,  a  right  of  way  through  a  160-acre  farm.  The  present 
value  of  the  farm,  which,  let  us  assume,  is  .$300  per  acre,  has  already  been  deter- 
mined by  the  conunission  as  a  part  of  its  determination  of  so-called  present 
value,  knowing  the  acreage  value  of  the  entire  farm  and  the  acreage  included 
within  the  right  of  way,  the  only  remaining  question  is,  What  is  the  damage  to 
the  residue?  In  other  words,  what  is  the  value  of  the  entire  160  acres  before 
the  theoretical  condemnation  and  what  is  the  value  of  the  remaining  155  acres 
after  the  theoretical  condenmation  of  a  right  <»f  way  ^-ontnining  5  acres?  The 
difference  between  these  two  sums  is  the  cost  of  acquisition.  Surely  no  one  can 
contend  that  it  involves  u  problem  of  any  dithcuity,  much  less  an  impossible 
task. 

IV. 

imSBB  IS  NO  BASIS  FOB  THE  STATEMENT  CONTAINED  IN  THE  StTBCOMKITTEE  BEPOBT 
TO  THE  EFFECT  THAT  "  THB  BESITLT  OF  THE  WWK  WBIQf  DONB  WtVL  BE  VAIAIV* 
XBSS  AND  MISCHIEVOUS." 

It  is  difficnlt  to  understand  the  basis  for  the  assertion  that  the  result  of  the 
work  will  be  mischevous."  If  the  commissi<m  ascertains  in-esent  cost  of 
acquisition  of  lauds,  it  will  be  one  of  the  many  pieces  of  evidence  material, 
competent,  and  relevant  to  the  issue  of  final  value.  It  is  for  the  commission, 
in  the  exercise  of  Its  quasi  judicial  functions,  to  give  to  this  p&rticular  piece 
of  evidence  such  weight  as,  in  its  Judgment,  it  may  merit  The  commission 
may  or  may  not  conclude  that  it  is  entitled  to  any  probative  effect.  How 
can  it  he  said  at  this  time  that  the  result  of  the  work  will  be  "  mischevous  " 
unless  we  indulge  the  inadmissible  assumption  that  the  conunission  may  make 
an  improper  use  of  it?  How  can  Congress,  in  the  exercise  of  its  legislative 
function,  determine  that  evidence  offered  l)efore  a  judicial  body  must  be 
rejected  because  its  effect  might  be  "  miscliievous  "  ? 
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Neither  is  there  any  foundation  for  the  statement  that  the  result  of  the  work 
when  done  will  be  valueless."  It  is  held  in  Smyth  r.  Ames  (169  U.  S., 
466-546)  that  the  present  as  compared  with  original  cost  of  construction  " 
is  a  propor  matter  for  consideration  in  determining  the  vaUie  of  railroad  i>rop- 
erty.  Present  cost  of  acquisition  of  lands  is  part  and  i)ar<'ei  of  the  present 
cost  of  construction,  and  is,  therefore,  competent,  material,  and  relevant  evi- 
dence to  be  con^dered  by  the  commission  in  its  determination  of  final  values. 
As  before  stated,  the  probative  effect  of  tibis  evidence  is  for  the  commission,  in 
the  exerdse  of  its  quasi  judicial  functions,  to  detmnine.  How  can  the  legis- 
lative power  say  in  advance  that  a  certain  piece  of  evidence  will  be  "value- 
less"? Is  that  not  a  question  for  the  body  exercising  judicial  functions  to 
determine? 

«  • 

'  V. 

ilVERY  OBJECTION  I^RGED  IN  THE  KEPOKT  TO  THE  ASCERTAINMENT  OF  PRESENT  COST  OF 
ACQUISITION  OF  LANDS  APPLIES  WITH  GB^TKa  f  OHCS  TO  THE  ASCKBTAUS MJuJi T  OS 
SO-CALLED  PRESENT  VALUE. 

As  before  stated,  with  the  commission's  so-called  present  value  as  a  baslfs 
the  ascertainment  of  present  cost  of  acquisition  presents  no  real  or  practical 
difficulty.  The  objections  urged  will  be  taken  up  seriatim. 

It  is  said,  **  it  is  evident  that  tlie  tigure  reported  can  be  only  an  estimate, 
since  the  unionnt  which  would  actually  be  paid  would  depend  to  a  considerable 
extent  upon  circumstances  and  conditions  which  can  not  be  definitely  de- 
scribed." This  is  true  c»t'  the  ascertuiuuient  of  so-called  present  value.  It  is 
an  estimate,  based  upon  judgment. 

Again,  "If  a  community  is  eager  ior  the  construction  of  a  railroad  the  ri^ht 
of  way  can  be  obtained  at  a  much  lower  figure  than  as  though  tlie  buildiuLc 
of  the  road  is  opposed  by  that  community.  So,  too,  the  attitude  of  the  ear- 
ner might  exercise  a  considerable  influence  upon  the  amount  of  money  expended 
in  the  acquisition  of  its  lands*"  This  also  gOM  to  t^e  question  of  the  so- 
called  prcsrnt  value  of  lands. 

And  apiin,  It  is  also  apparent  that  if  the  railroad  did  not  exist  the  present 
value  of  lands  adjoining  and  adjacent  to  the  railroad  wtmld  not  exist."  This 
also  goes  to  the  question  of  the  so-called  present  value  of  lands,  which  the  com- 
mission has  found,  and  has  encountered  no  difficulty  in  so  doing. 

Still  again,  "  The  management  of  one  railroad  might  deem  it  for  its  advantage 
to  pay  liberally,  thus  cultivating  the  good  graces  of  the  ccmimunity,  while  an- 
other might  deem  it  better  business  to  force  many  cases  into  court,  thereby 
obtainni.ir  a  better  price  where  purchases  ->'ere  made."  This  consideration  again 
bears  upon  the  questi(»n  of  so-called  present  value,  which,  as  before  stated,  has 
been  asrertained  by  the  commission  and  is  accepted  as  the  basis  for  the  ocmmuta* 
tion  of  present  cost  of  acquisition. 

The  following  surprising  statement  is  made  in  the  report : 

"In  order  to  do  this  (ascertain  present  cost  of  acquisition)  it  must  be  nr<t 
assumed  that  the  railroad  has  not  been  constructed  and  is  not  in  operation  for 
It  wi»uld  be  outrageously  unjust  to  find  a  value  largely  contributed  by  the 
existence  of  the  railroad  and  then  multiply  that  value  by  2,  3,  or  4,  because  a 
right ot  way  strip  would  cost  more  per  acre  than  the  adjacent  firm  is  worth 
per  acre. ' 

Wliy  is  it  necessary  to  assume  that  the  railroad  has  not  been  constructed  and 
Is  not  in  operation?  Any  lawyer  knows  that  the  title  to  right  of  wav  is  fre- 
quently acquired  after  a  railroad  has  been  constructed  and  is  in  operation  when 
the  title  to  tte  particular  Hght  of  way  faUs  by  reason  of  the  foreclosure  of  an 
underlying  lien  or  for  some  other  reason.  In  such  a  case  a  purchase  is  made  or 
the  company  condenms  the  right  of  way,  pays  the  award  of  the  court,  and  so 
acquires  title.  >o  one  thinks  of  assuming  the  nonexistence  of  the  railroad  or  of 
stoppmjr  the  operation  of  trains.  The  same  method  may  be  applied  in  ascertain- 
ing present  cost  of  acquisition.  " 

-  Why  is  it  "outrageously  unjust "  to  lind  a  value  largely  contributed  bv  the 
^stence  of  the  railroad?  That  is  precisely  what  the  conunission  has  done  in 
the  determtoation  of  its  so^alled  present  value.  If  a  railroad  has  been  re' 
cently  constructed  as  in  the  case  of  the  Kansas  City  Terminal  Raihvav,  above 
referred  to  it  has  to  pay  for  its  right  of  way  not  only  on  tibe  basis  of  present 
values  but  largely  in  eiccess  of  the  m^ed  praaent  value  by  way  of  i^ei^Se 
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damages.  Is  it  "  oiitra.sroous to  value  the  lands  of  snrh  a  road  at  what  they 
eost?  Does  it  not  necessarily  follow  that  its  eonii)etitor,  which  acquired  its 
lands  30  or  40  years  earlier,  sh<»uld  have  them  valued  oil  the  isume  basis?  Is 
that  not  a  matter  for  the  couimission  to  pass  upon? 

VI. 

THE  PUBUC  WILL  SUFFER  NO  INJURY  IF  THE  COMMISSION  IS  PERMITTED  TO  ABCBSt- 
TAIN  THE  PRESENT  COST  OF  ACQVISITION  I«iLNDSy  WHETHER  DONATED  <MB  PUB- 
CHASED  FOB  A  FUU:.  CONSIDERATION. 

It  is  said  in  the  report  tliat  *'A  considerable  proportion  of  the  ri^ht  of  ^vay* 
now  bein^  used  by  i-ailroad  companies  was  either  donated  or  convey eil  for  a 
small  consideration,"  and  the  gnestion  is  asked  whether  this  would  not  happen 
again  if  the  railroads  were  destroyed?  This  argument  was  also  unsuccessfully 
made  before  the  Supreme  Court  of  the  United  States  in  the  Kansas  City  Southern 
mnndanuis  case.  A  sufficient  answer  is  that  the  valuation  act  (section  19a  of 
the  interstate  commerce  act)  provides,  in  parajrraph  fifth,  that  the  commission 
shall  ascei'tain  and  i-epnrt  the  amount  and  value  of  any  aid,  ^dft,  .trraiit  of  rip^ht 
of  way,  <tr  donation  made  to  each  common  carrier  or  to  any  previous  corpora- 
tion operatinjx  such  property  by  tlie  Government  of  the  United  States  or  by  any 
State,  county,  or  municipal  government,  or  by  individuals,  associations,  or  cor- 
porations. It  is  also  required  to  asc«:tain  and  report  grants  of  land  to  any 
such  common  carrier  or  any  previous  corporation  operating  such  property  by 
the  Crovemnient  of  the  United  States  or  by  any  State,  county,  or  municipal  gov- 
ernment, and  the  amount  of  money  derived  from  the  sale  of  any  portion  of  such 
grants  and  tlie  value  of  the  unsold  portion  thereof  at  tlie  time  acquired  and  at 
the  present  time:  also  the  amount  and  value  of  any  concession  and  all(»wance 
made  by  sucli  conunon  carrier  to  the  (Government  of  the  United  States  or  to  any 
State,  county,  or  municipal  government  in  consideration  of  such  aid,  gift,  grant, 
or  donation* 

It  is  thus  apparrat  that  the  law  wis^y  provides  for  the  ascertainment  of  the 
present  cost  of  acquisition  of  all  lands,  however  acquired,  and,  s^arately,  a 
statement  of  lands  acquired  by  Government  donation  or  grant.  This  is  evi- 
dence con^petent,  relevant,  and  material  to  tlie  issue.  The  probative  effect  of 
such  evidence  is  for  the  commission  to  determine. 

The  Chairmax.  We  will  hear  from  you,  Mr.  Benton. 
Mr.  John  E.  Bextox.  I  would  like  Mr.  Farrell  to  precede  me,  if  it 
is  agreeable,  Mr.  Chairman. 
The  Chaibm AN.  Very  well. 

STATEMENT  OF  HOF.  P.  J.  7ABBELL,  CHIEF  COTJHSEL  DTTEa- 
STATE  GOMMEBCE  COMXISSIOH,  WASHDTGTON,  D.  C. 

Mr.  Farrell.  Mr.  Chairman  and  jjentlemen  of  the  committee,  I 
have  been  sent  here  by  the  members  of  the  Interstate  Commerce 
Commission  to  state  the  reasons  why  they  think  this  bill  should  be 
passed.  In  the  first  place,  the  law  in  its  present  form  requires  the 
commission  to  spend  a  lot  of  time  and  a  large  amount  of  money  

The  Chairman  (interposing)*  You  mean  the  law  in  its  present 
form? 

Mr.  Fabre^jl.  In  its  present  form— without  getting  anything  in 
return  which  can  be  used  at  all  in  determining  the  value  ot  the 
property  of  a  railroad  company.  For  the  reason  that,  as  you  will 
observe  by  an  examination  of  that  paragraph  entitled  "  second," 
which  is  under  consideration  here,  before  you  get  to  the  portion  of 
that  paragraph  which  the  bill  proposes  to  eliminate,  you  have  re- 
quired  the  commission  to  do  everything  that  it  will  be  possible  to  do 
in  connection  with  the  vaJuation  of  land. 
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I  have  been  over  it  so  many  times  that  I  do  not  need  to  refer  to 

it,  but  I  can  give  it  to  you : 

Second.  Such  investigation  and  report  ^11  state  in  detail  and  s^rately 
Irom  improvements  the  original  cost  of  aU  lands,  rights  of  way,  and  terminals 
•owned  or  used  for  the  purposes  of  a  common  carrier,  and  ascertain  as  of  the 
time  of  dedication  to  public  use^  and  the  present  value  of  the  same. 

So  that  v^hen  you  have  gotten  that  far  you  have  required  the 

Interstate  Commerce  Commission  to  do  everything  that  it  would  be 
possible  to  do  in  valuing?  the  lands  of  a  common  carrier  which  have 
been  dedicated  to  i^ublic  use  and  are  used  for  common  carrier  pur- 
poses. 

But  you  do  not  stop  there. 

Senator  Kellogg.  iLet  me  ask  you  right  there,  if  it  wUl  not  inter- 
rupt you— and  I  will  not  take  up  much  of  your  time — what  basis 
did  they  use  for  determining  the  present  value  ? 

Mr.  Fabrelii.  They  have  not  yet  determined  the  present  value, 
Mr.  Senator,  and  that  is  one  of  tiie  difficulties  here.  They  have  de- 
termined what  tliey  call  the  present  value,  and  have  told  how  they 
determined  it. 

They  have  valued  the  property  in  the  right  of  Avay  on  the  basis  of 
the  value  of  similar  adjoining  and  adjacent  lands,  and  they  have 
treated  the  original  cost  of  that  same  land  as  a  fact  to  be  determined 
by  going  to  the  carrier's  own  records  and  taking  every  dollar  that  has 
been  put  down  in  those  records  as  cost  of  the  land. 

Senator  Kellogg.  Now,  wait  a  minute. 

Mr.  Fabrexl.  I  want  to  answer  your  question  fully,  because  it  is  a 

pertinent  one. 

Senator  Kellogg.  All  right. 

Mr.  Farrell,  When  it  comes  to  the  question  of  determining  the 
present  value  of  those  lands  for  the  purpose  of  determining  a  value 
upon  the  entire  railroad  property,  that  has  never  been  done.  And 
when  the  commission  does  undertake  that  job  what  will  it  consider? 
It  will  consider  both  the  amount  of  money  that  the  carrier  has  in- 
vested in  the  land  when  it  was  dedicated  to  public  use  and  the 
present  value  of  that  land  as  measured  by  the  value  of  similar  land 
m  the  same  vicinity,  and  then  fix  a  present  value  which  may  be 
different  from  the  original  cost  or  different  from  the  present  value 
as  measured  by  the  market  value  of  similar  land  in  the  same  vicinity. 

Senator  Keli.(3gg.  Well,  I  do  not  pretend  to  say  one  way  or  the 
other,  but  I  read  somewhere  a  statement  of  the  commission  that 
when  they  came  to  determine  the  present  value  of  the  railroads  they 
■determined  it  as  a  Avhole.  but  they  say  in  this  statement  that  their 
idetermination  of  the  present  value  of  the  land  is  the  value  of  the 
acreage  propery.  They  say  that  directly.  Now,  what  do  they  mean 
by  thatf 

Mr.  Parrell.  They  mean  that  they  have  found  a  present  value 
which  has  been  found  in  that  way  and  can  be  found  in  no  other 

way. 

Senator  Kellogg.  Very  well. 

Mr.  Farkell.  But  they  are  considering  that  as  simply  one  ele- 
ment  

Senator  Kj:lix)gg.  That  is  true. 

Mr.  Farrell.  Of  the  value  of  the  railroad  when  they  come  to  fix 
the  value  of  the  propoty  as  a  whole. 
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Senator  Kellogg.  But  they  have  determined  that  the  language  in 
the  statute  where  it  says  "  present  value  "  means  the  present  acreage 
value  of  the  property,  have  they  not? 

Mr.  Fabsell.  Senator,  I  have  to  disagree  with  that,  because  I  was 
solicitor  of  the  Bureau  of  Valuation  lor  four  years,  except  a  few 
days,  and  since  I  became  chief  counsel  of  the  commission  I  have 
been  connected  with  the  vahiation  work  because  of  my  former  con- 
nection with  the  Bureau  of  Valuation ;  and  what  the  commission  has 
done  is  the  best  they  could  do.  They  could  not  fix  a  present  value  of 
the  lands  used  for  common-carrier  purposes  without  telling  how  they 
did  it.  and  the  Avay  they  are  fixinj;  that  present  value— that  is,  report- 
ing as  present  value  for  the  time  being— is  by  comparing  the  land 
included  in  the  rights  of  way,  yards,  and  terminals  with  land  which 
is  not ;  but  it  does  not  mean  that  that  will  be  the  amount  in  dollars 
and  cents  put  into  the  value  of  railroad  land  when  that  is  fixed. 

Senator  Kellogg.  It  certainly  does  not  mean  that  that  will  be  the 
value — the  final  value — of  the  railroad  property, 

Mr.  F'arrei.l.  There  is  no  Avay  in  the  Avorld  that  I  can  conceive 
of  that  a  carrier  can  be  deprived  of  a  sino;le  cent  that  it  has,  in  fact, 
invested  in  those  lands  for  common-carrier  purposes  when  they  were 
dedicated  to  public  use,  because  the  statute  requires  the  commission 
to  report  the  amount  of  money  they  invested  in  those  lands  when 
they  were  dedicated  to  public  use,  and  if  the  commission  is  not  able 
to  report  it  it  will  only  be  because  the  carriers  have  not  kept  their 
books  in  such  a  way  that  the  commission  can  obtain  the  information. 

But  what  is  true  of  lands  in  that  particular  is  not  ahvays  true  of 
other  property.  It  is  true  that  as  a  jreneral  proposition  the  commis- 
sion can  get  the  ori«rinal  cost  of  the  lands.  It  is  not  always  true  to 
the  same  degree  that  it  can  get  the  original  cost  of  the  structures. 

Senator  Underwood.  I  Avould  like  to  have  your  reflection  on  one 
point.  It  is  a  material  point,  in  my  mind.  I  do  not  know  whether  I 
am  wrong  or  right  about  it.  It  is  suggested  by  those  who  represent 
the  railroad  side  of  the  question  here  that  if  this  bill  passes  it  will 
leave  out  the  ascertainment  of  fact  that  they  contend  may  be  material 
in  the  court's  ascertaining  real  value,  and  that  if  it  is  left  out  it  may 
require  a  new  valuation.  Now,  I  would  like  to  know  what  you  have 
to  say  on  that  subject  ? 

Mr.  Farreel.  I  can  simply  give  the  committee  my  opinion.  I  think 
that  if  this  bill  is  passed  it  will  afford  an  opportunity  of  saving  the 
money  that  is  now  being  wasted  in  making  these  speculative  esti- 
mates, and  in  any  event  if  a  court  should  hereafter  require  that  kind 
of  a  speculative  estimate  to  be  made,  the  guess  can  be  just  as  well 
made  in  the  future  and  at  just  as  small  expense  as  it  can  be  made  now, 
because  it  can  not  be  any  tiling  but  a  guess  in  any  case. 

Senator  Underwood.  Well,  of  course,  the  other  side  contends  that 
it  is  not  a  guess.  The  proponents  of  this  bill  contend  it  is.  But  the 
question  is,  if  we  eliminate  the  ascertaiSiiftent  of  that  fact  that  now 
is  required  by  law,  and  the  courts  should  take  the  other  side's  view- 
point, Avill  not  that  materially  delay  the  final  ascertainment  of  value? 

^Ir.  Farrell.  It  will  not  delay  it  any  more  then  than  now,  for  the 
reason.  Senator,  that  to-day  with  that  clause  in  the  act  the  commis- 
sion is  absolutely  at  the  mercy  of  the  carriers'  representatives  con- 
cerning this  valuation  work.  And  let  me  e3;plain  what  I  mean  by 
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that,  because  it  is  quite  a  strong  statement.  Unless  the  commission 
will  speculate — I  do  not  call  it  an  estimate,  because  nobody  that  under- 
sl^ds  it  can  conscientiously  give  it  any  such  dignified  name  as, 
"  estimate."  The  word  "  estimate  "  is  erroneously  applied  to  an  opin- 
ion expressed  which  has  no  reasonable  foundation  upon  which  to 
rest,  and  it  has  been  absolutely  impossible  to  find  any  reasonable 
foundation  upon  which  to  rest  any  such  an  estimate  as  they  are  talk- 
ing about. 

Senator  Uxderwood.  That  goes  to  the  value  of  the  testimony,, 
though,  and  not  to  the  fact.  Of  course,  the  court  will  determine  that. 

Mr.  Farrell.  Now,  then,  to  proceed  with  what  I  said  in  the  first 
place.  I  made  the,  statement  that  under  present  conditicms  the  com- 
mission is  at  the  mercy  of  the  representiitives  of  the  carriers  in  this 
valuation  work.  Let  me  explain  to  you  what  I  mean  by  that,  because, 
as  I  said  before,  it  is  a  strong  statement.  Unless  the  commission  will 
make  an  estimate  that  is  satisfactory  to  the  carriers'  representatives, 
they  threaten  to  proceed  parcel  by  parcel  all  over  the  lines  of  the  dif- 
ferent rjTtilrosids,  and  if  they  should  undertake  that,  of  course  there  is 
nobody  in  this  room  that  would  live  long  enough  to  see  the  valuation 
completed,  to  say  nothing  about  the  expense  it  would  involve  both  to 
the  railroads  and  to  the  general  public.  The  natural  result  of  that, 
condition  would  probably  be  that  as  long  as  nobody  cocdd  ever  make 
an  estimate  that  could  be  relied  upon  as  anywhere  near  accurate — 
nobody  would  know  whether  it  was  accurate  or  otherwise,  as  far  as 
that  is  concerned— Hsome  agreement  would  probably  be  made,  some 
compromise,  by  which  the  carriers  would  get  about  what  would  sat- 
isfy them,  and  then  that  would  be  put  into  the  record  as  a  so-called 
estimate  of  the  present  cost  of  condemnation  and  damages,  or  gf  j^ui - 
chase  in  excess  of  the  original  cost. 

Senator  Ivellogg.  But  the  commission  can  do  their  work  in  their- 

own  way. 

Mr.  Farrell.  That  is  just  the  trouble;  and  if  the  commission 
should  insist  upon  trying  to  do  this  in  a  way  that  would  be  anything - 
more  than  a  guess,  then  the  carriers  would  say:  "Unless  you  wiU 
grant  us  a  certain  multiple  we  will  take  so  much  time  that  vou  can 
never  complete  this  valuation,  because  we  will  go  over  this  road 
parcel  by  parcel."  And  you  can  imagine  what  going  over  one  line 
10,000  miles  long  will  mean. 

Senator  Kellogg.  Oh,  the  commission  is  not  obliged  to  do  that.  It 
can  do  as  it  pleases. 

Farrell,  Can  you  shut  them  off  arbitrairily  ?  If  you  do,  your^ 
action  can  have  no  force  in  court. 

Senator  Kellogg.  Mr.  Prouty  says  in  his  testimony  before  this* 
committee  that  the  work  is  about  jone-half  done,  and  it  is  proceeding 
satisfactorily.  ' 

Mr.  Fabrell.  Well,  let  me  say  to  you,  because  I  have  been  with  it 
just  about  as  long  as  Mr.  Prouty  has,  that  when  Mr.  Prouty  says 
that  I  know  what  Mr.  Prouty  means,  because  I  have  been  with  him. 
He  means  that  if  you  will  base  your  estimates  upon  these  unwar- 
ranted assumptions,  then  it  is  easy  enough  to  make  a  guess. 

Senator  Kellogg.  Well,  the  commission  are  basing  estimates  in 
that  way,  are  they  not  i 
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Mr.  Farrkll.  The  commission  has  gone  on  for  some  time  under 
the  decision  in  the  Kansas  City  mandamus  suit,  and  has  been  specu- 
lating, and  what  it  has  obtained  is  of  no  use  to  the  commission  or 
anybody  else. 

Senator  Kellogg.  Well,  that  remains  to  be  seen  whether  it  is  or 
3iat»  I  think  we  had  better  have  Mr.  Prouty  up  here  and  find  out. 

Mr.  Fabbell.  I  guess  you  will  have  some  difficulty,  Senator,  in  get- 
ting Mr.  Prouty  here.  He  has  been  a  sick  man  smce  last  December. 

Now.  I  say  it  is  impossible  to  discover  any  reasonable  basis  upon 
Avliich  to  rest  the  estimate  of  present  cost  of  condemnation  and  dam- 
ages or  of  purchase  in  excess  of  such  original  cost  or  present  value. 
AVhv  is  it  impossible?  Simply  because  you  have  got  to  assume  in 
the 'first  place — and  which  they  contend' you  should—that  if  there 
were  no  railroad  there  the  values  which  have  been  built  up  by  the 
-construction  of  the  railroad  and  the  investing  of  millions  of  dollars 
in  the  vicinity  of  the  railroad  by  private  persons  and  corporations, 
would  still  be  there.  That,  of  itself,  as  the  Supreme  Court  said  in 
the  Minnesota  rate  cases,  is  impossible,  and  can  not  be  entertained. 
In  other  words,  it  said  the  assumption  of  nonexistence  of  the  rail- 
road and  at  the  same  time  that  the  value  that  rests  upon  it  remains 
unchau<red  is  impossible  and  can  not  be  entertained. 

Senator  Stanlf.y.  Let  me  see  if  I  understand  you.  Tender  the  act 
of  1920,  the  transportation  act  of  1920,  you  are  required  to  take  into 
consideration  the  cost  of  condemnation,  among  other  elements. 

The  Chairman.  Under  the  act  of  1920? 

Mr.  Fabbell.  The  valuation  act.  Ther©  is  nothing  said  about 
condemnation  in  it. 

Senator  Stanley.  Under  the  present  law  you  are  required  to  take 
•that  fact  into  consideration. 

Mr.  Farrell.  Take  the  condemnation  under  consideration? 

Senator  Stanley.  Yes. 

Mr.  Farrell.  I  don't  know  of  anything  there  that  requires  the 
commission  to  take  the  condemnation  under  consideration.  I  do  not 
find  any  such  thing  there. 

Senator  Stanlby.  Is  not  that  the  purpose  of  this  bill,  to  change 

.«dstinff  law? 

Mr.  FARBiaji.  Perhaps  I  do  not  understand  what  act  you  are  re- 
ferring to.  Senator.   Are  you  referring  to  the  transportation  act  or 

the  valuation  act?  . 

Senator  Stanley.  The  valuation  act.  This  present  act.  This  is 
proposed  as  an  amendment  to  the  existing  law. 

Mr.  Farrell.  If  you  are  referring  to  the  clause  under  considera- 
tion here,  it  says,  ""^and  separately  the  original  and  present  cost  of 
condemnation  and  damages  or  of  purchase  in  excess  of  such  original 
cost  or  present  value."  Those  are  the  words.  Xow,  what  does  that 
mean?   Nobody  has  ever  yet  been  able  to  tell  definitely  what  that 

means.  .  -,  ,  . 

Mr.  Brantley.  The  commission  has  decided  it. 

Mr.  Farrell.  The  commission  has  guessed  at  a  lot  of  things,  for 

the  reason  that  the  court  has  said  it  is  compelled  to  go  on  and  specu- 
late because  Congress  required  it  to  do  so.  When  I  argued  this  case 
in  the  Supreme  Court  of  the  X'^nited  States  the  Chief  Justice  referred 
to  these  estimates  that  we  are  talking  about  here  as  speculative  esti- 
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mates,  and  the  Chief  Justice  was  further  of  the  opinion  that,  not- 
withstanding the  decision  of  the  Supreme  Court  in  the  Minnesota 
Bate  cases,  the  Congress  had  deliberately,  after  that  decision  was  ren- 
dered, gone  on  and  required  the  commission  to  obtain  this  informa- 
tion, or  make  this  speculative  estimate,  and  it  was  in  no  position  to 
state  that  the  Congress,  having  the  authority,  should  not  require  them 
to  do  whatever  the  Congress  saw  fit  to  compel  them  to  do.  But  when 
the  decision  was  first  written  up  the  Chief  Justice  in  his  opinion 
said  that  the  Congress  acted  after  the  Supreme  Court  rendered  its 
decision  in  the  Minnesota  Rate  cases.  His  attention  was  called  to 
the  fact  that  that  was  an  erroneous  statement  and  that  the  Congress 
acted  first.  Thereupon  he  changed  the  phraseology  so  that  that 
erroneous  statem^t  does  not  now  appear  in  the  printed  reports. 

Senator  Stanlet.  What  I  wanted  to  get  at  was  this :  In  estimating 
the  probable  cost  of  condemnation  are  you  required  to  review  each 
separate  parcel  that  they  acquired  and  apply  that  standard  to  each? 

Mr.  Farrell.  They  are  free  to  go  over  the  road  parcel  by  parcel 
unless  they  are  satisfied  with  the  guess  the  commission  makes. 

Senator  Stanley,  You  hold  that  they  have  the  right  to  be  heard 
upon  every  parcel  ? 

Mr.  Farrell.  Upon  every  parcel  of  it- 
Senator  Stanley.  That  they  have  the  right  to  be  heard  upon  every 
parcel  of  it  in  reference  to  this  matter? 

Mr.  Farrell.  Yes.   Estimate  parcel  by  parcel. 

Senator  Kellogg.  Where  does  the  law  give  them  any  such  right? 

Mr.  Farrell.  Why,  the  law  does  not  shut  out  the  right;  that  is 
why  they  have  it. 

Here  is  another  thing  about  it :  How  are  they  going  to  estimate 
the  present  cost  of  condemnation  and  damages  when  nobody  knows 
how  much  of  the  land  they  would  have  to  buy,  how  much  of  it  they 
would  have  to  condemn,  or  how  much  of  it  would  be  donated?  And 
everybody  knows  that  they  did  not  condemn  much  of  it  when  the 
roa(k  were  constructed ;  that  a  lot  of  it  was  given  to  them ;  and  that 
only  a  comparatively  small  part,  perhaps  not  much  over  half,  was 
in  tact  purchased,  and  what  was  purchased  was  in  many  cases  pur- 
chased for  less  than  the  acreage  value  of  the  land,  if  you  please,  at 
that  time,  because  of  the  fact  that  the  people  who  were  selling  the 
land  to  them  wanted  a  railroad  in  that  vicinity. 

Mr.  Brantley,  What  is  the  dilference  between  that  and  getting  at 
the  acreage  value?    Wouldn't  the  same  principle  apply? 

Mr.  Farrell.  The  acreage  value  is  a  matter  which  can  be  esti- 
mated, because  you  can  find  out  what  the  land  in  that  vicinity,  gen- 
erally speaking,  is  worth.  Now,  the  Supreme  Court  said  that  where 
they  did  not  pay  any  more  for  the  land  than  the  present  value  of 
land  in  the  vicinity  having  a  similar  character  the  present  value^of 
land  in  the  same  vicinity  having  a  similar  character  is  the  maxi- 
mum that  can  be  allowed.  It  did  not  say  what  should  be  done  when 
they  can  show  that  they  paid  more  than  that*  and  the  Interstate 
Commerce  Commission  has  never  in  one  instance  cut  out  any  excess 
that  they  could  show  they  paid  over  what  the  present  value,  as 
mmsured  by  the  value  of  similar  land  in  the  vicinity,  would  amount 
to,  never  in  one  instance,  and  any  statement  that  is  made  here  indi- 
catixig  that  there  is  any  f^r  that  a  railroad  company  will  not  get 
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as  much  as  it  has  invested  in  its  land  has  no  basis  at  all  on  which  to^ 
xest,  if  the  basis  they  are  looking  for  is  to  be  found  in  the  records, 
of  the  Interstate  Commerce  Commission,  Now,  when  the  commis- 
sion does  allow  them  any  less,  as  to  dollars  and  cents,  to  be  included 
for  their  lands,  in  fixing  the  final  value  of  their  railroads,  then  they 
can  make  complaint,  but  certainly  they  can  not  complain  up  to  that 
time,  until  such  a  thing  has  happened;  and,  as  the  subcommittee  has^ 
said,  if  such  a  thing  should  happen,  of  course  it  can  be  corrected  by 
the  court,  because  the  data  would  all  be  before  the  court,  and  it 
would  not  require  any  return  to  the  commission  for  t^e  purpose  of 
making  any  new  inv^igation  at  all. 

Now,  if  your  honors  please,  I  have,  perhaps,  been  a  little  more 
emphatic  than  I  would  be  expected  to  be  under  the  circumstances,  but 
it  is  be(*anse  I  feel  that  misrepresentations  have  been  made — I  do 
not  sav  intentionally — but  because  of  sometimes  a  fear  that  some- 
tliin<j:  will  happen  in  the  future  that  will  do  a  railroad  some  harm, 
and  that  has  caused  statements  to  be  made  which  have  no  basis  in 
fact. 

The  commission  has  made  a  great  many  tentative  reports,  and  it 
has  always  attempted  to  show  to  the  best  of  its  ability — and  its 
ability  in  that  respect  is  measured  by  the  accuracy  of  the  carriers' 
recortis — every  dollar  that  the  carriers  have  put  into  their  lands,  as 
shown  by  the  carriers'  own  records,  and  it  is  continually  reporting 
every  dollar  that  they  have  invested,  and  if  they  are  not  trying  to  get 
tlie  railway  values — which  Avas  condemned  by  the  Supreme  Court  in 
the  Minnesota  Rate  cases — what  are  thev  trvinf;  to  <;et? 

These  speculatiAC  estimates  as  to  what  the  railroad  company 
would  have  to  pay  for  the  land  more  than  the  land  would  be  worth 
to  others — because  that  is  what  it  comes  to — are  based  upon  the 
theory  that  something  more  would  have  to  be  paid  for  it,  because  it 
was  obtained  for  railway  purposes,  than  would  be  paid  for  it  if  it 
were  purchased  for  some  other  purposes.  So  that  what  they  are 
endeavoring  to  compel  the  commission  to  report  is  a  value  for  rail- 
way purposes  which  is  different  from  the  value  for  other  purposes, 
and  which  was  condemned  as  a  distinction  that  could  not  be  sus- 
tained by  the  Supreme  Court  of  the  United  States  in  the  Mimiesota. 
Kate  cases. 

Senator  Kelt.ogg.  Well,  this  law  as  it  stands  does  not  determine 
that  question  at  all, 

Mr.  Farrell.  The  trouble  Avith  the  law.  Senator,  is,  as  I  said 
before,  that  it  requires  a  speculative  estimate  that  can  not  be  made 
use  of  as  evidence,  and  that  the  amount  of  time  consumed  in  making^ 
tiiese  guesses  and  the  amount  of  money  expended  in  doing  that  work 
depends  upon  whether  the  carriers  Would  prefer  to  go  ahead  and  get. 
the  evideme  of  their  so-called  expert  witnesses  as  to  these  specu- 
lative estimates,  or  wdiether  they  would  be  content  Avith  such  a  jruess 
as  the  commission  might  see  fit  to  make.  I  can  not  call  it  anything 
l)ut  a  guess,  because  it  is  very  evident  that  it  could  not  be  anythii^ 
but  a  guess. 

In  the  first  place,  you  have  got  to  assume  that  if  it  became  neces* 
sary  for  them  to  reacquire  the  lands — which  you  know  it  never  will, 
be — ^e^values  that  are  ihere  now  will  still  remain. 

In  next  place,  you  must  assume  that  those  lands  are  owned 
not  by  the  railroad  companies  but  by  the  adjoining  landowners,. 
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and  when  you  come  to  that  point  it  is  impossible,  for  the  reason  that, 
:as  I  say  in  a  brief  that  I  prepared  for  the  Supreme  Court  in  a  Texas 
case,  and  I  quote  from  the  statute,  even  if  the  railroad  company 
forfeits  its  franchise,  still  the  land  that  is  acquired  for  right  of  way 
purposes  does  not  ^  back  to  the  adjoining  landowners  or  to  any^ 
body  else,  but  remains  land  to  be  us^  b^  the  State  and  turned  over 
to  some  other  corporation  to  use  for  railroad  purposes.  The  idea 
that  you  could  get  the  titles  to  these  lands  back  to  the  adjoining 
lantlowners,  of  coui'se,  is  impossible,  just  as  much  as  the  idea  that 
tlie  values  that  are  there  now  would  be  there  if  there  was  not  any 
railroad.  Both  of  those  things  are  impossible.  Xevertheless  you 
must  assume  both  of  those  things  before  you  can  even  start  on  an 
estimate  of  cost  of  condemnation  and  damages  or  of  purdiase  in 
•excess  of  such  original  cost  or  present  value. 

But  you  can  see  that  ^ou  have  not  even  th^  gotten  anywhere,  be- 
*€ause  here  is  another  tning  to  be  considered,  and  to  my  mind  it  is 
enough  of  itself,  if  I  did  not  consider  anything  else.  Suppose,  for 
the  pur])oses  of  considering  this  theory — be' 'u use  you  can  not  call  it 
anything  else — you  woidd  try  to  find  what  it  would  cost  them  to  re- 
acquire those  lands  for  railroad  purposes  if  they  did  not  own  tliem. 
"The  first  thing  you  must  do  is  to  imagine  that  the  railway  is  not  there, 
and  that  it  is  therefore  necessary  for  you  to  reacquire  the  land  and 
put  the  railroad  there.  Now,  when  you  undertake  to  do  that  in  your 
own  mind  just  see  what  you  will  be  up  against.  You  unagine  that 
the  railroad  is  removed  one  moment,  and  the  next  moment  you  reccm^ 
struct  it,  and  of  course  it  would  have  to  obtain  thcMSie  lands  for  the 
jpurpose. 

lint  the  thing  that  they  make  the  most  of  and  the  thing  that  they 
say  Avould  be  the  one  thing  of  all  others  that  would  make  the  land 
cost  the  carriers  more  than  the  value  of  it  for  other  purposes  is  that 
you  would  go  through  a  160-acre  tract  of  land  and  take  a  narrow 
.strip  100  feet  wide.  There  are  not  so  many  of  them  100  feet  wide ; 
some  of  them  are  200  feet  wide,  and  a  good  many  of  them  are  4(Xj 
feet  wide,  so  far  as  that  is  concerned.  But  suppose  you  disposed  of 
your  railroad.  What  do  you  do  with  your  100-foot  strip  that  you 
nave  there  now  ?  "  Well,"  they  say, "  we  wUl  put  the  title  of  that  back 
into  the  adjoining  landowners."  Now,  can  you  imagine  how  that 
100  feet,  or  any  other  land  that  adjoins  it  on  either  side  of  the  rail- 
road, could  be  in  any  manner  or  to  any  extent  damaged  by  one  min- 
ute taking  the  railroad  away  and  the  next  minute  putting  it  back? 
And  still  that  is  the  theory  upon  which  they  proceed. 

Senator  Underavood.  I  do  not  understand,  Mr.  Farrell,  exactly  your 
j)rocedure,  and  I  am  probably  very  ignorant  about  the  matter,  and 
therefore  I  ask  the  question  for  mformation.  But  what  ycMi  are 
trying  to  do  is  to  ascertain  present  iralae,  is  it  not  S 

Mr.  Farsbll.  Yes,  sir. 

Senator  Underwood.  Well,  is  not  the  present  value  ascertained  if 

you  took  the  proposition,  saying:  that  the  railroad  is  there,  and  that 
you  are  ^oin^  to  build  a  new  railroad  to  parallel  it  ?  In  other  words, 
to  acquire  100  feet  lyinof  immediately  adjacent  to  the  present  line, 
and  what  it  would  cost  to  acquire  it:  is  not  that  the  real  issue? 

Mr.  Farrell.  No;  we  do  not  proceed  upon  the  theory  of  building  a 
line  like  it.  We  proceed  upon  the  theory  of  huilding  the  identical 
line,  and  putting  it  in  its  present  condition. 
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Senator  Underwood.  Is  not  that  the  present  value — ^what  it  would 
cost  a  new  railroad  to  build  it  ? 

Mr.  FARREUi*  No ;  because  that  is  an  expense  that  the  imagination 
does  not  permit  you  to  say  has  ever  been  incurred,  or  ever  can  be 
incurred,  because  the  railroad  will,  of  course,  never  be  disposed  of. 

Senator  Undkkwood.  Well,  I  may  be  wrong,  because  I  have  not 
followed  the  line  of  the  decisions  of  the  Interstate  Commerce  Com- 
mission in  this  valuation  act;  I  may  be  ignorant  of  the  subject;  but^ 
as  I  understand,  they  are  trying  to  ascertain  present  value,  and  the 
present  value  of  that  right  of  way  would  seem  to  me  to  be  not  what 
it  cost  them  or  not  what  the  replacement  value  would  be,  but  it  would  i 
bp  what  it  would  cost  to  build  a  road  that  paralleled  the  present  track. 

Mr.  Farrell.  That  is  not  the  theory  upon  which  they  are  pro- 
ceeding. They  are  not  undertaking  to  build  parallel  tracks  at  alL 
They  are  taking  that  identical  railroad  and  trying  to  estimate  

Senator  Uxdekwood.  I  know ;  but  would  not  tlie  present  value  be 
ascertained  bv  what  it  would  cost  to  duplicate  that  on  the  other  side 
of  the  100  feet « 

Mr.  Farrell.  I  think  not,  Senator  Underwood.  I  do  not  think 
that  would  be  the  proper  way  to  get  the  present  value  of  the  present 
railroads. 

Senator  Myers.  What  would  be  the  trouble  with  this  sort  of  pro- 
cedure, Mr.  Farrell:  To  just  imagine  that  the  railroad  is  not  there 
and  does  not  own  its  riofht  of  way,  and  that  the  land  is  intact  and  un- 
severed  and  in  a  compact  body,  but  everything  else  but  the  railroad  is 
there — the  farm  is  there,  the  improvements,  and  everything  except 
the  railroad — and  to  ascertain  the  value  of  the  land  per  acre,  and 
then  proceed  just  as  a  court  would  proceed?  What  damages  will 
result  from  taking  a  strip  of  land  out  of  a  tract  and  allowing  a  rail- 
road to  be  built  upon  it,  and  what  benefits  will  accrue  ?  And  do  the 
benefits  exceed  the  damages,  or  do  the  damages  exceed  the  benefits? 
And  then  adjusting  it  and  finding  a  difference  and  allowing  that  as 
a  measure  of  damages  and  condemnation.  That  is,  if  it  damages  the 
land,  add  the  damages  to  the  value  of  the  right  of  way,  and  if  it 
benefits  the  land  more  than  it  damages  deduct  the  benefit  from  the 
value  of  the  right  of  way,  just  as  a  court  would  do.  And  say  that  now 
is  the  present  value  of  this  right  way.  And  the  cost  of  building  the 
road  would  be  added  to  the  value  of  the  land  in  condemnation  and 
damages,  and  that  would  be  the  present  cost  of  the  railroad.  Could 
not  that  be  done  easily  ? 

Mr.  Farrell.  It  could  not  be  done  unless  you  are  willing  to  indulge 
in  the  absolutely  unwarranted  assumptions  that  the  present  values 
would  remain  if  the  railroad  were  not  there,  and  that  the  title  to  the 
land  could  be  put  into  the  names  of  the  adjoining  owners,  and  every-  ^ 
thing  except  the  railroad  itself  would  remain  there.  But  the  Su-  * 
preme  Court  has  said  that  all  those  assumptions  are  unwarrantable 
and  can  not  be  entertained. 

Senator  Myers.  You  could  get  back  then  to  the  questicm  of  xm- 
earned  increment. 

Mr.  Farrell.  No.  You  see,  the  railroad  .is  there,  and  every  dam- 
age to  the  adjoining  land  that  can  be  done  has  already  been  done 
and  paid  for.  and  that  has  been  put  into  the  original  cost.  Now 
there  can  not  be  any  new  damage  to  the  adjoining  land. 
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Senator  Kbllpoo.  We  have  taken  a  good  deal  of  Mr.  FarrelFs 
time,  and  I  think  he  ought  to  be  allowed  additional  time,  Mr.  Chair- 
man. 

The  Chairmax.  We  will  find  it  necessary  to  postpone  thfe  hearmg 
until  11  o'clock  to-morrow,  and  at  that  time  Mr,  Benton  or  Mr. 
Farrell,  either,  will  have  one-half  hour  to  conclude  this  statement. 

Mr.  Farrell.  If  Your  Honors  will  allow  me  to  put  in  as  a  part 
of  my  remarks  my  brief  in  the  Supreme  Court,  I  would  like  to  do 
go.   It  is  short,  and  I  have  discussed  this  matter  very  thorouglily^ 

The  CHAraMAN.  That  will  be  done. 

(The  brief  presented  by  Mr.  Farrell  is  as  follows :) 

BBIET  VOB  INTBBSTATB  COICVSSCB  Ck>HKISSIOK. 

In  the  Supreme  Court  of  the  United  States.  October  term,  1919.  United  States 
of  America,  at  the  rehition  of  Kansas  City  Southern  Railway  Co.,  t?.  Inter- 
state Commerce  Commission  of  the  United  States.   No.  413.  ^ 

STATEMENT. 

Plaintiff  in  error,  hereinafter  called  appellant,  a  common  carrier  su])ject  to 
the  act  to  regulate  commerce,  requests  the  court  to  issue  a  writ  of  mandamus 
commandinjr  defendant  in  error,  hereinafter  called  the  commission,  to  receive 
certain  evidence  which  it  has  refused  to  receive  in  a  proceeding  now  pending 
before  it,  entitled  In  the  IMatter  of  the  Valuation  of  the  Property  of  the 
Kansas  City  Southern  Railway  Co.  et  al." 

By  section  19a  of  said  act,  commonly  called  the  valuatioii  act  of  March  1^ 
1913,  the  commission  is  required,  among  other  things,  to  investigate,  ascer- 
tain, and  report  the  value  of  all  the  property  owned  or  used  by  every  common 
carrier  subject  to"  tlie  act  to  re^^ulate  commerce,  and  paragraph  entitled 

Second  "  of  the  valuation  act  reads : 

*'  Second.  Such  investigation  and  report  shall  state  in  detail  and  separately 
from  improvements  the  orisrinal  cost  of  all  lands,  rijrhts  of  way,  and  terminals 
owned  or  used  for  the  purposes  of  a  common  carrier,  and  ascertained  as  of  the- 
tim^  of  dedication  to  public  use,  and  the  present  value  of  the  same,  and 
rately  the  ori^nal  and  present  cost  of  condemnation  and  damages  or  of  pur- 
chase in  excess  of  sudhi  original  cost  or  present  value." 

To  the  extent  the  commission  is  required  by  said  paraprraph  to  ascertain  and 
report  separately  the  "present  cost  of  c(»ndemnation  and  dama^res  or  of  pur- 
chase in  excess  of  oi4.£:inal  cost  or  present  value  "  of  the  lands  included  in  the 
rights  of  way,  yards,  and  terminals  of  common  carriers,  it  has  never  been  able 
to  comply  therewith.  It  has,  however,  permitted  appellant  and  other  carriers, 
including  the  Texas  Midland  Railroad,  to  introduce  in  proceedings  before  it  a 
large  volume  of  evidence,  the  effect  of  which  was  to  prove  what  had  previously 
been  demonstrated  by  this  court  in  its  decision  In  the  Minnesota  Rate  cases 
(230  U.  S..  namely,  that  it  is  impossible  to  comply  with  this  requirement  of 
the  valuation  act,  because  no  lawful  or  reasonable  basis  upon  which  to  rest  au 
estimate  of  such  cost  can  be  discovered. 

After  the  commission  had  rendered  its  decision  in  the  Texas  Midland  case 
(I  I.  C.  C.  Val.  Rep.,  1),  in  which  evidence  of  the  character  mentioned  had  been 
submitted  to  it  for  consideration,  appelant  asked  for  and  was  given  permission 
to  Introduce  in  the  Kansas  City  Southern  case  before  an  ^aminer  of  the  com- 
mission at  Kansas  CJity  evidence  which  appellant  claimed  would  tend  to  estab- 
lish the  present  cost  of  condemnation  and  damajjes  or  of  purchase  of  the  lands 
included  in  the  rijrhts  of  way.  yards,  and  terminals  of  the  railroad  used  by  ap- 
pellant as  a  common  carrier  in  serving  the  freneral  public.  At  the  hearinir  be- 
fore said  examiner,  appellant  introduce<l  such  evidence  to  the  extent  that  it 
was  then  prepared  to  do  so,  all  of  which  was  received  by  the  examiner.  There- 
after, however,  appellant  asked  the  commission  to  permit  it  to  introduce  addi- 
tional evidence  of  the  same  character  and  this  request  was  denied  for  the  rea- 
son  stated  by  the  commission  In  its  decision  in  said  Texas  Midland  case,  where- 
upon appellant  brought  this  actt<m  and  ask  for  a  write  of  mandamus  as  above 
stated.  ' 
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In  the  Supreme  Court  of  the  District  of  Columbia  appellant  filed  a  demurrer 
to  the  answer  of  the  eom-niis.^ion,  which  was  overrule<l.  and  upon  appeal  the 
ruling  of  the  Supreme  Court  was  afhrnied  by  the  Court  of  Appeal.  From  tUese 
rulings  appellant  appeals  to  this  court. 


ARGUMENT. 


1.  To  estimate  the  present  cost  of  condemnation  and  damages  or  of  purchase 
of  lands  Included  in  appellant's  railroad  is  impossible,  because  it  necessarily 
involves  unwarrantable  and  unlawful  assumptions. 

The  valuation  act  was  approved  by  the  President  and  became  effective  on 
March  1,  1913.  At  that  time  there  were  pending  in  this  court,  on  appeal  f*om 
the  (Mrcuit  Court  for  the  District  of  Minnesota,  the  Minnesota  Rate  cases  above 
mentioned,  wherein  an  attempt  had  been  made  to  estimate  the  present  cost 
of  actiuirin^^  the  hinds  included  in  the  riijlits  of  way,  vards,  and  terminals  of 
-certain  common-carrier  railroads.  To  this  method  of  procedure,  which  this  court 
characterized  as  an  attempt  to  apply  the  cost-of-reproduction  method  in  deter- 
mining the  value  of  said  lands  (id.  450),  and  to  the  result  thereof  the  appellants 
excepted,  and  in  stating  and  sustaining  the  exception  this  court,  speaking 
through  Mr.  Justice  Hughes,  said : 

It  is  contended  that  the  valuation  was  made  upon  a  wrong  theory;  fliat  it 
is  a  si>ecniative  estimntt^  of  'cost  of  production';  that  it  is  largely  in  excess 
of  the  market  value  of  adjacent  or  similarly  situated  property;  that  it  does 
not  represent  the  present  value,  in  any  true  sense,  hut  constitutes  a  conjecture 
as  to  the  amount  which  the  railway  company  would  have  to  pav  to  acquire  its 
right  of  way.  yards,  and  terminals,  on  an  assumption,  itself  inadmissihle,  that, 
^hlle  the  railroad  did  not  exist,  all  other  conditions,  with  respect  to  the  agri- 
cultural and  industrial  developmrat  of  the  State  and  the  location,  population, 
«nd  activities  of  towns,  villages,  and  cities*  were  as  they  ate  now.  (Id,  p.  444.) 
*♦*♦«♦« 

"  It  is  at  once  apparent  that,  so  far  as  the  estimate  rests  upon  a  supposed 
compulsory  feature  of  the  acquisition,  it  can  not  be  sustained.  It  is  said 
that  the  company  would  he  compelled  to  pay  more  than  what  is  the  normal 
market  value  of  property  in  transactions  between  private  parties;  that  it 
Would  lack  the  freedom  they  enjoy,  and,  in  view  of  its  needs,  it  would  have  to 
give  a  higher  price.  It  is  also  said  that  this  price  would  be  in  excess  of  the 
ipresrat  market  valnes  of  contiguous  or  similarly  situattHl  property.  It  might 
Well  be  asked,  who  shall  describe  the  condltimis  ttiat  would  exist,  or  the  ezigen* 
cies  of  the  hypothetical  owners  of  the  property,  on  the  assumption  that  the  rail- 
road were  removed?  But,  aside  from  this,  it  is  impossible  to  assume,  in 
making  a  judicial  tinding  of  what  it  would  cost  to  acquire  the  property,  that 
the  crimpany  would  be  compelled  to  pay  more  tlinn  its  fair  market  value.  It 
is  etiuipped  with  the  governmental  power  of  enunent  domain.    In  view  of  its 

Sublic  purpose,  it  has  been  granted  this  privilege  in  order  to  prevent  advantage 
^g  taken  of  its  necessities*   It  would  be  free  to  stand  upon  its  legal  rights 
and  it  can  not  be  sm^MMied  that  they  would  be  disregarded.    (Id.  450-451.) 

•'Moreover,  it  is  manifest  that  an  attempt  to  estimate  what  would  l)e  the 
actual  cost  of  acquiring  the  rl^t  of  way,  if  the  railroad  were  not  there,  is  to 
Indulge  in  mere  fic>eculation.  The  railroad  has  long  been  established ;  to  it  have 
been  linked  the  activities  of  agriculture,  industry,  and  trade.  Communities 
have  long  been  dependent  upon  its  service,  and  their  growth  and  development 
have  been  conditioned  upon  the  facilities  it  has  provided.  The  uses  of  property 
in  the  communities  which  it  serves  are  to  a  large  degree  determined  by  it.  The 
values  of  property  along  its  line  largely  depend  upon  its  existence.  ^  It  is  an 
lateral  part  of  the  communal  life.  The  assumption  of  its  nonexistence,  and  at 
the  same  time  that  the  values  that  rest  upon  it  remain  unchanged,  is  impossible 
and  can  not  be  entertained.  The  conditions  of  ownership  of  the  property  and 
the  amounts  which  would  have  to  be  paid  in  acquiring  the  right  of  way,  sup- 
posing the  railroad  to  be  removed,  are  wholly  beyond  reach  of  any  process  of 
rational  determination.  The  cost-of-reproduction  method  is  of  service  in  ascer- 
taining the  present  value  of  the  plant,  when  it  is  reasonably  applied  and  when 
the  cost  of  reproducing  the  property  may  be  ascertained  with  a  proper  degree  of 
certainty.  But  it  does  not  justify  the  acceptance  of  results  which  depend  upon 
mere  conjecture.   (Id,  4S2.) 
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The  evidence  in  these  cases  demonstrates  that  the  appraisements  of  the 
St.  Paul  nnd  Minneapolis  properties  which  were  accepted  by  the  master  were 
in  substance  appraisals  of  what  was  considered  to  be  the  peculiar  value  of  the 
railroad  right  of  way.    Efforts  to  express  the  results  in  the  terms  of  a  theory 
Ofcost  of  reproduction  fail,  as  naturally  they  must,  to  alter  or  oi)scure  tlie 
ess^tial  character  of  the  work  undertaken  and  performed.   Presented  with  au 
impossible  hypothesis  and  endeavoring  to  conform  to  it,  the  appraisers— men  of 
ability  and  experience— were  manifestly  seeking  to  give  tteir  best  judgmrat  as 
to  what  the  railroad  right  of  way  was  worth.'  And  doubtless  it  was  believed 
that  it  might  cost  even  more  to  acquire  the  property  if  one  attempted  to  buy 
into  the  cities  as  they  now  exist  and  all  the  dinifulties  that  might  be  imagined 
as  incident  to  such  a  *  reproduction  '  were  considered.    The  railroad  right  of 
way  was  conceived  to  be  a  property  sui  generis,  '  a  large  body  of  land  in  a  con- 
tinuous ownership,'  representing  one  of  the  *  highest  uses  '  of  property  and 
possessing  an  exceptional  value.  The  estimates  before  us,  as  approved  by  the 
master,  with  his  increase  of  25  per  cent  in  ttie  ease  of  the  Duluth  property,  must 
be  taken  to  be  estimates  of  the  'railway  value*  of  tile  land;  and  whether  ot 
not  this  is  conceived  of  as  paid  to  other  owners  upon  a  hypothetical  reacquisi- 
tion  of  the  property  is  not  controlling  when  we  come  to  the  substantial  question 
to  be  decided. 

"  Tliat  (luestion  :s  whetht^r,  in  '.leteni^ininir  the  fair  present  value  of  the 
pro]ierty  of  the  railroad  company  as  a  basis  of  its  charges  to  the  })ul)lic  il  is 
entitled  to  a  valuation  of  its  right  of  way  not  only  In  excess  of  the  amount 
invested  in  it,  but  also  in  excess  of  the  market  value  of  contiguous  and  similarl^ 
situated  property.    (Id.  458.)' 

"  Assuming  that  the  company  is  entitled  to  a  reasonable  share  in  the  general 
prosperity  of  the  communities  which  it  serves,  and  thus  to  attribute  to  its  i»i  o])- 
erty  an  increase  in  value,  still  the  increase  so  allowed,  apart  from  any  improve- 
meuts  it  may  make,  can  not  properly  extend  beyond  the  fair  average  of  the 
norma!  market  value  of  land  in  the  vicinity  having  a  similar  character.  Other- 
wise we  enter  the  i-ealm  of  mere  conjecture.  We  therefore  hold  that  it  was 
error  to  base  the  esiimatos  of  value  of  tlie  right  of  way,  yai-ds.  and  tei-m  nals 
upon  the  so-called  'railway  value'  of  the  property.  The  company  would  cer- 
tainly have  no  ground  of  complaint  if  it  were  allowed  a  value  for  these  lands 
^ual  to  the  fair  average  market  value  of  similar  lands  in  the  vicinity,  \\  ithout 
additions  by  the  use  of  nmltiidiers*  or  otJierwise.  to  cover  hypothetical  outlays. 
The  allowances  made  below  for  a  ccmjectural  cost  of  acquisition  and  conse- 
fjuential  damages  must  be  disapproved;  and,  in  this  view,  we  also  think  it  was 
error  to  add  to  the  amount  taken  as  the  present  value  of  the  laiids  the  further 
sums,  calculated  on  that  value,  which  wei'e  embraced  in  the  item  of  *  en;:rineer- 
iusT,  superintendence,  lesal  expenses,'  *  contiugencies/  and  '  interest  duriug  cou- 
structiou.'"    (Id.  4oo.) 

It  will  be  observed  that  this  court  <»itertained  the  opinion  that  an  estimate 
of  tlie  present  cost  of  acquisition  of  the  lands  included  in  the  right  of  way, 
yai'ds.  and  terminals  of  a  carriw  could  be  made  imly  upon  the  the<u*y  that  the 
railroad  of  the  carrier  would  be  removed  before  the  estimate  would' be  made, 

and  it  is  ai>parent  that  no  other  theory  would  he  tenable.  The  court  points 
out  that  upon  the  assumption  of  tlie  nonexistence  of  the  railroad  it  is  impossible 
for  anyojiH  to  describe  eitiier  the  conditions  that  would  exist  or  the  exiiioncies 
of  the  hypotlietical  owners  of  the  ifroi)erty,  and  says  in  emphatic  humua;:^  that 
an  attenipt  to  estimate  what  would  be  the  actual  cost  of  acquirinj^  tlie  rlishi 
of  way  under  such  circumstances  would  be  to  indulge  in  mere  speculation.  In 
other  wirds,  this  court  says  that  what  appellant  is  asking  the  court  to  require 
the  conmiission  to  do  can  not,  as  a  matter  of  law,  be  done.  The  court  however, 
does  not  stop  here.  Tt  iM'ocee<is  to  demonstrate  why  such  an  estimate  can  not 
be  made.  It  shows  that  the  uses  an«l  values  of  binds  in  the  vicinity  of  the  rail- 
road are  larireley  the  result  (.f  the  '  onstniction  and  operation  of  the  raih'oad; 
that  it  would  he  imimssihie  to  determine  tiie  extent  to  whicli  such  uses  and 
values  have  been  so  influenced,  and  that  to  assume  that  they  would  nut  he 
aflSected  if  the  railroad  were  removed,  and  base  upon  that  tlieorv  an  estiuiate 
of  reacquiring  the  lands,  or  its  equivalent,  an  estimate  of  the  present  cost  of 
cc  ndenn  ation  and  damages  or  of  purchase,  would  be  improper  and  unjustifiable 
and  produce  a  result  which  could  not  be  accepted  as  evidence  by  a  court. 

This  court  clearly  states  in  substance  that  the  estimate  of  present  cost  of 
condemnation  and  damages  or  of  purchase  Wiiich  appellant  is  askii^  the  court 

ii4752— 21  3 


34 


vjlluation  of  eailroad  laitds 


to  compel  the  coninrission  to  make  is  an  estimate  which  is  wholly  beypild 
reach  of  any  process  of  rational  determination.  In  this  connection  it  points 
out  that  the  appraisers  of  the  tends  involved  in  the  Minnesota  cas^. 
in  an  attempt  to  estimate  the  cost  of  acquiring  the  lands,  were  presented  with 
an  impossihle  hypothesis.  ,  ^ 

1  As  shown  in  the  answer  herein,  the  evidence  introduced  before  the  commis- 
sion in  connection  with  the  valuation  of  the  lands  included  in  appelhmt  s  rail- 
road establishes  that  at  the  time  the  railroad  was  constructed  a  portion  of  said 
lands  was  donated  to  and  another  portion  purchased  by  appellant,  and  that 
appellant  obtained  title  to  still  another  portion  through  condemnation  proceed- 
ings It  is  evident  that  upon  the  assumption  of  the  removal  of  the 
and  its  reproduction  it  is  impossible  to  ascertain  the  portion  of  said  lands 
which  would  be  so  donated  or  the  portion  thereof  which  would  have  to  he 
purchased  by  appellant,  or  ttie  portion  thereof  appellant  would  have  to  axsqmre 
title  to  throogh  condemnation  proceedings.  ,       .  ^ 

It  is  further  apparent  that  the  removal  of  the  railroad  and  its  immediate 
reproduction  would  not  damage  in  any  manner  or  to  any  extent  any  of  the 
lands  adjoining  or  adjacent  to  the  railroad  or  the  owners  of  such  adjoining 

or  adjacent  lands.  .       ^  ,^4.1. 

It  i<  also  clear  tliat  to  determine  upon  tlie  assumption  of  the  removal  of  the 
railroad  that  the  title  to  the  lands  included  therein  would  revert  to  or  be  vested 
in  the  owners  of  said  adjoining  lands  would  be  unjustifiable  and  improper 
In  tills  connection  the  commission  states  by  way  of  illustration  that  chapter  8 
of  article  653^  of  the  statute  laws  of  the  State  of  Texas,  which  is  the  law  m 
force  at  the  present  time  in  that  State,  provides  as  follows: 

•*The  right  of  wav  secured  or  to  be  secureil  to  any  railway  company  in  this 
State  in  the  manner  provided  by  law  shall  not  be  so  construed  as  to  include 
the  fee  simple  estate  in  lands,  either  public  or  private,  nor  shall  the  same  be 
lost  by  the  forfeiture  or  expiration  of  the  charter,  but  shall  remain  subject 
to  an  extension  of  the  charter  or  the  grant  of  a  new  charter  over  the  same 
way  without  a  new  condemnation." 

II.  The  word  "estimate"  is  erroneously  applied  to  an  opinion  expressed 
which  has  no  reasonable  foundation  upon  which  to  rest. 

It  is  said  that  the  contention  that  it  is  impossible  to  estimate  the  present 
cost  of  condenmation  and  damages  or  of  purchase  is  unsound;  tliat  such  esti- 
mates have  been  made  in  the  past,  and  that  what  has  been  done  once  may  be 
done  ajrain  This  court,  however,  has  demonstrated  in  the  Minnesota  Bate 
cases  supra,  that  the  so-called  estimates  were  not  estimates  in  fact  within  a 
proper  definition  of  that  terra,  because  they  had  no  reasonable  foundation 
upcm  which  to  rest.  It  expressed  the  view  that  before  such  an  estimate  could 
be  made  the  railroad,  in  imajrination  at  least,  nrust  be  removed,  and  pointed 
out  the  unreasonableness  of  nssumin*;  that  if  such  removal  should  take  place 
no  changes  in  the  values  uow^  existing  would  result.    In  this  connection  it 

^*^Tt  mijjht  well  be  asked,  who  shall  describe  the  conditions  that  would  exist 
or  the  exigencies  of  the  hypothetical  owners  of  the  propaiy  on  the  assump- 
tion that  the  railroad  were  removed?"   (Id..  451,)  .  .u..  . 

IIL  The  court  will  not,  by  issuing  a  writ  of  mandamus,  require  something  to 
be  done  which  It  is  imi>ossible  to  do.  ,  ,  , 

It  is  further  contended  that  the  languajre  in  said  parafrraph  entitled  '  Second 
of  the  valuation  act  shows  that  Conjrress  intended  to  require  the  commission  to 
ascertain  and  report  separately  the  present  cost  of  condemnation  and  damages 
or  of  purchase,  and  that  for  this  reason  it  must  attempt  to  do  so.  In  this  con- 
nection, however,  we  do  not  deem  it  necessary  to  make  a  l^gthy  argument, 
because  a  well-known  maxim  is  that  the  law  never  requires  the  impossible. 

In  Silsby  Manufacturing  Oo.  v.  City  of  Allentown  (26  Atl.,  646)  it  was  held 
that  "The  requirement  that  proposjils  to  furnish  a  city  with  materials  needed 
Shall  be  advertised  for  need  not  be  complied  with  where  the  thins  needed  is 
part  of  a  patented  article  which  can  be  bou^cht  at  only  one  place/'  In  support 
of  this  li(^l<liii;r  the  court  said:  "The  law  does  not  insist  on  what  is  impossible 
or  abs<tlutelv  useless." 

If  the  <  (»urT  reaches  the  conclusion  that  on  account  of  matters  herein  set  forth 
it  would  be  impossible  to  discover  any  lawful  or  reasonable  bads  upon  which  to 
rest  an  estimate  of  the  present  cost  of  condemnation  and  damages  or  of  purchase 
of  the  lands  included  in  appellant's  railroad  i|  will  not  Issue  a  writ  of  mandamus 
in  accordance  with  appdlant's  request. 
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IV,  The  meaning  of  paragraph  entitled  **  Second  "  of  the  valuation  act  is  not 
totirely  clear. 

Thus  far  we  have  been  discussing  matters  her^n  upon  the  assumption  that 
the  meaning  of  paragraidi  entitled  "  Second  "  of  the  valuation  act  is  dear,  but 
we  are  obliged  to  admit  that  this  might  reasonably  be  regarded  as  a  violent 

assumption. 

It  has  been  said  that  the  latter  portion  of  this  para^rniph  calls  for  the  ori^anal 
and  present  costs  of  acquisition,  exclusive  of  the  value  <»f  the  land  taken  at  the 
time  of  its  acquisition  by  the  carrier;  but,  on  the  other  hand,  it  has  been  argued 
that  the  acquisition  costs  called  for  include  the  value  of  the  land  taken. 

It  is  also  contended  that  in  its  language  in  the  Minnesota  Rate  cases  above 
quoted  this  court  was  speai^ing  of  the  present  cost  of  acquisition,  including  the 
value  of  the  land  taken,  and  not  of  the  present  cost  of  acquisition  exclusive  of 
OTch  value. 

Accordini:  to  our  view,  however,  these  differences  as  to  interpretation  are  of 
no  importance  whatever.  The  matter  of  consequence  in  this  connection  is  that 
this  c(mrt  expressed  the  view  that  an  estimate  of  the  present  cost  of  acquisition 
could  be  made  only  by  indulging  in  mere  speculation,  and.  with  this  as  a  premise, 
held  that  an  estimate  so  made  could  not  properly  be  used  in  Uetermiuing  the 
fair  present  value  of  the  carrier's  lands. 

V.  The  decision  of  this  court  in  the  Minnesota  Rate  caees  is  directly  in  point 
and  should  be  given  controlling  influence. 

Notwithstanding  the  plain  language  used  by  this  court  in  its  decision  in  the 
Minnesota  Rate  cases,  it  lias  been  contended  that  the  decision  has  no  applica- 
tion in  a  case  of  this  kind,  because  it  was  rendered  in  a  case  where  the  fair 
average  of  the  n<»i'mal  market  value  of  lands  similar  to  Ihe  lands  included 
in  the  rights  ot  way,  yards,  and  terminals  of  the  carriers  had  not  been  shown. 

In  siJine  instances  this  argument  would  perhaps  have  force,  but  in  this  in- 
stance there  is  no  necessity  for  resorting  to  Inference  in  order  to  determine 
what  the  court  Intended  to,  and  did,  decide.  As  above  shown,  in  advance  of 
announcing  its  decision,  the  court  stated  the  question  it  intended  to  decide,  and 
then  decided  that  question  in  plain  and  unambiguous  language.  Also  it  will 
be  seen  that  the  court  represented  that  question  to  be  tlae  substantial  question 
presented  for  determination,  which,  of  course,  it  was. 

A  ccaitention  exactly  like  the  contention  of  counsel  for  the  carriers,  above 
mentioned,  was  made  in  the  case  of  Chicago  &  North  Western  Railway  Co.  r. 
Smith  (210  Fed.,  632),  decided  on  January  20,  1914.  Up  to  ilie  time  of  final 
hearing  in  the  Chicago  &  North  Western  case,  both  parties — that  is,  the  State 
of  South  Dakota  and  representatives  of  the  carrier — ^had  proceeded  upon  the 
theory  that  it  was  proper  to  attempt  to  estimate  the  present  cost  of  acquisition 
of  the  carrier's  lands  and  use  that  estimate  in  determining  the  fair  prest^nt 
value  of  the  lands,  but  on  linal  hearing  the  State  objected  to  the  estimate  and 
such  use  thereof  upon  the  ground  that  tlie  decisi<»n  (»f  this  court  in  the  Minne- 
sota Rate  cases  had  shown  the  making  and  use  of  the  estimate  to  be  improper, 
lu  sustaining  the  contention  of  the  State  in  tliis  regard,  the  court,  spealcing 
through  District  Judge  Willard,  and  after  reviewing  the  pertinent  evidence, 
said: 

"From  this  evid^awce  the  company  argues  that  it  is  unfair  to  say  that  for  a 
strip  of  land  100  feet  wide  through  the  middle  of  a  160-acre  farm  it  should  bo 
allowed  no  more  as  the  cost  of  reproducing  it  than  the  price  per  acre  if  the 
whole  farm  were  to  be  bought:  that  it  is  a  matter  of  comm(»n  knowledge  thai, 
if  a  private  individual  wantcnl  to  buy  such  a  strip,  it  would  cost  him  much 
more  per  acre  than  the  value  per  acre  of  the  whole  farm. 

"  It  is  true  that  the  evidence  in  this  case  does  differ  from  that  In  the  Minne- 
sota Rate  cases,  and  there  is  much  force  in  the  company's  argument  But  the 
defendant's  claim  in  CUs  respect  is  disposed  of  by  what  the  Supreme  Court  in 
the  Minnesota  Rate  cases  {220  U,  8^  on  p.  455 ;  33  Sup.  Gt,  on  p.  763  ;  57  L.  Ed., 
1511)  said: 

'  The  company  would  certainly  have  no  ground  of  complaint  if  it  were  al- 
lowed a  value  for  these  lands  equal  to  the  fair  average  nuirket  value  of  similar 
land  in  the  vicinity,  without  additions  by  the  use  of  nmltipliers,  or  (»therwise, 
to  cover  hyp<»thetical  outlays.  The  allowances  made  below  for  a  conjectural 
cost  of  acquisition  and  consequential  damages  must  be  disapproved ;  and,  in  this 
view,  we  also  think  It  was  error  to  add  to  the  amount  taken  as  the  present 
value  of  the  lands  the  further  sums,  calculated  on  that  value,  which  were  em- 
braced in  the  items  of  "  engrineerinjr,  superintendence,  1^1  es^nses,"  "  con* 
tingaicies,'*  and  "  intwest  during  construction."  * 
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"  T,  aoconlin.ixly,  adopt  thv  valuation  placoil  upon  these  lauds  by  tlie  State 
befoiv  any  multiplier  is  used,    *    *    */'    (Id.  0:30.) 

lu  pointiujj;  *»ut  tlie  ditlVrence  conccrnin.ij:  evideiu-e  of  market  vaiuo  in  tlie 
Minnesota  Rate  cases,  on  the  one  hand,  as  couii)ure<I  witli  the  Chica^^o  North 
Western  ease  on  the  other,  statements  of  District  Judge  Willard  were  as  fol- 
lows: 

"  *  ♦  *  Nowhere  in  tliat  case  did  the  market  value  of  contijiruous  lands 
appear.  That  does  appear  in  this  case,  both  in  the  evidence  of  the  State  and  in 
that  ot  th(*  company."    (Id.  (>:1S.) 

To  the  same  effect  see  L.  *S:  N.  R.  Co.  v.  Railroad  Coimnissiou  of  Alabama 
(2i)S  F(m1..  85.  42-44)  and  Ann  Arhor  R.  Co.  r.  Fellows  et  al.  (2.%  Fed.,  387,  392). 
In  the  latter  ease,  the  court,  speaking  thi'ough  Sessions,  district  .judf.re,  said: 

*****  The  valoation  placed  upon  the  right  of  way  and  station  grounds, 
exclusive  of  all  improvements  thereon,  is  $^,104,  to  which  sum  has  been 
added  more  tluin  14  per  cent  thereof  for  so-called  *  overheads.'  This  basic 
valuation  lias  been  reached  l>y  applyini^  to  the  vi^ht  of  way  without  iniprove- 
nienis  tlie  estinuited  values  of  adjacent  lands,  including  all  Imildings  and  other 
ini!)i'o\ements.  Ir  is  sufhc'ent  to  say  rhat  this  !»iethod  of  computuig  values 
and  the  practice  of  adding  '  <»v(M*heads  '  to  actual  values  are  contrary  to  the 
letter  and  the  spirit  of  the  rule  laid  down  by  the  Supreme  Court  in  the  Min- 
nesota Rate  cases  (230  TJ.  S.,  352)    *   *  *." 

In 'its  decision  in  the  Texas  Midland  case^  supnu  the  commission  shows 
several  instances  where  State  authorities  have  placed  a  like  interpretation 
upon  the  decision  of  th:s  court  in  the  Minnesota  Rate  ases  and  have  refused 
to  npply  the  cost-of-reproduction  method  in  determining  the  value  of  lauds 
used  by  conuuon-carrier  cori>orations  in  serving  the  genei'al  public,  fid., 

VI.  This  couit  has  ai)iiiov.-d  the  comuiission's  interpx'etatiun  of  the  court's 
deeis'on  in  the  Mhuiesota  Rate  cases. 

In  tlie  case  of  City  and  County  of  Denver  r.  The  Denver  Union  Water  Co, 
(246  U.  Sm  178),  this  court  had  occasion  to,  and  did,  pass  upon  and  approve  an 
interpretation  of  its  decision  in  the  Minnesota  Rate  cases  which  had  been 
made  by  a  special  master  and  approved  by  the  District  CJonrt  for  the  DIs* 
triet  of  Colorado.    In  this  connection  the  master  said: 

"The  measure  of  value  of  lands  adopted  in  considering  the  evidence  is  the 
present  normal  market  value  of  sinulnr  lauds  in  the  same  locality.  (Minnesota 
Rate  cases,  230  V.  S.,  352,  at  449-450.)  It  follows  from  this  rule  that  the 
origiiud  cost  of  the  lands  is  not  necessarily  the  CimtroUi'ig  factor,  though  such 
original  cost  has  been  considered  along  with  all  the  other  evidence  in  deter- 
mining tlie  value.  It  likewise  follows  from  this  measure  of  value  that  when 
the  present  normal  market  value  of  similar  lands  in  the  same  locality  has 
been  determined,  nothing  can  be  added  to  such  valne  on  account  of  the  actual 
or  estimated  consequential  or  severance  damages— If  any — ^paid  by  the  water 
wunpany  when  it  originally  acquired  its  lands  or  on  account  of  the  company's 
actual  or  estimated  overhead  expenses  in  connection  with  the  purchase  of 
these  lands.  These  expenses  represent  original  costs  of  tlie  lands  and  not  their 
present  marker  value.  In  considerincr  the  evidence  concerning  the  value  of 
thes<»  hinds  1  have  assumed  that  we  may  take  into  consideration  their  adapt- 
ability or  availability  for  any  useful  purpose,  provided  tlie  evidence  shows  that 
lands  possessing  such  adaptability  or  availability  have  any  special  market 
value  on  account  thereof;  hut  the  final  question,  in  my  judgment,  always  is, 
What  is  the  present  market  valne  of  similar  lands  in  the  same  locality,  and 
not  what  are  these  lands  worth  now  to  the  water  company  for  the  purposes  for 
which  they  are  now  used?"    (Texas  Midland  case,  supra,  p.  60.) 

After  reviewing  several  mattei's  involved  in  the  case  this  court,  speaking 
through  Ml'.  Justice  Pitney,  announced  its  conclusion  concerning  the  special 
master's  aforesaid  interpretation  of  its  decision  in  the  Minnesota  liate  cases. 
In  this  connection  the  couit  said: 

••What  we  have  said  establishes  the  propriety  of  estimating  complainant's 
property  on  the  basis  of  presait  market  values  as  to  land  and  reproduction  cost, 
IMS  depreciation,  as  to  structures."    (Id.,  101.) 

•The  method  of  proceilure  adopted  and  followed  by  the  commission  in  de- 
VAfrtnlning  the  present  valne  of  lands  iiichulcd  in  the  rigiits  of  way.  yards,  and 
fcrrminals  of  common  carriers  is  described  by  it  iu  its  decision  in  said  Texas 
llidlaiKl  case  as  follows: 

••Present  valne  ♦  *  *  is  arrived  at  by  ascertaining  the  number  of  acres 
ot  land  owned  or  used  by  the  earlier  for  its  purposes  as  a  common  carrier  and 
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multiplying  this  acreage  by  a  market  value  determined  from  the  present  mar- 
ket value  of  similar  adjacent  and  adj(uning  lands.  Due  allowance  is  made  for 
any  peculiar  value  which  may  attach  by  rea£M>n  of  the  peculiar  adaptability  of 
tlie  land  to  railroad  use. 

"Nothing  is  included  for  the  expense  of  ac(iuisition,  nor  for  severance  dam- 
ages, nor  for  interest  during  construction."    (Id.,  53.) 

It  will  be  observed  that  the  commission  is  acting  in  accordance  with  the  deci- 
sion of  this  court  in  the  Minnesota  Rate  cases  as  interpreted  by  the  court  itself 
in  the  Denver  Union  Water  Co.  case,  and  if  the  commission  should  act  tastead 
in  accordance  with  the  method  of  procedure  appellant  is  asking  this  a)urt  to 
comix4  it  to  i)ursue  it  would  commit  thereby  an  error  of  law.  If  the  commis- 
sion should  make  estimates  of  the  present  cost  of  condemnation  and  damages 
or  of  purchase  of  appellant's  common-carrier  lands,  notwithstanding  that  no 
reasonable  or  lawful  basis  upon  w  hich  to  rest  such  estimates  can  be  discovered, 
and  then  consider  and  give  weight  to  the  estimates  In  determining  the  value  of 
app^lant's  property  for  rate-making  purposes,  it  would  necessarily  result  that 
the  value  thus  fixed  could  not  be  sustained  in  court. 

VII.  Appellant's  contention  that  the  commission  may  properly  base  estimates 
of  present  cost  of  coiidcmmition  and  damages  or  of  purchase  upon  the  present 
market  value  of  the  lands  involved,  as  estimated  by  the  commission,  is  unsound. 

Appellant  says  it  has  accepted  the  estimate  of  the  present  market  value  of 
Its  lands  made  by  the  commission,  and  that  therefore  the  commission,  using 
this  estimate  as  a  basis,  can  easil3'^  find  the  presait  cost  of  ccmdemnation  and 
damages  or  of  purchase. 

The  unsoundness  of  this  proposition,  however,  is  readily  observable.  In 
finding  the  present  market  value  of  appellant's  common-carrier  lands,  as 
measured  by  the  **  fair  average  of  the  normal  market  value  of  lands  In  the 
vicinity  having  a  similar  character,"  the  commission  must,  of  course,  consider 
conditions  as  they  n<»w  are,  including  the  existence  of  the  railroad,  but  iu 
estimating  what  it  would  cost  to  reacquire  such  hinds — that  is,  the  reproduc- 
tion cost,  or  the  present  cost  of  condemnation  and  damages  or  of  purchase 
of  the  lands — ^the  commission  would  liave  to  treat  the  railroad  as  nonexistent 
and  ^peculate,  enter  into  the  realm  of  mere  conjecture,  as  to  what  the  market 
value  of  the  lands  would  be  under  such  circumstances.  This  is  necessarily 
true,  first,  because  it  is  impossible  to  reproduce  a  thing  which  is  in  existence 
and,  second.  I)ecause  it  would  be  improper  for  the  commission  to  assume  the 
nonexistence  of  the  railroad  and  '*  at  the  same  time  that  the  values  that  rest 
upon  it  remain  unchanged,"  as  stated  by  this  court,  as  above  shown  in  the 
Minnesota  Rate  cases.  It  is  also  true,  as  stated  by  this  court  in  said  cases, 
that  an  attempt  to  estimate  what  would  be  the  conditions  of  ownership  of  said 
lands  or  the  exigencies  of  the  hypothetical  owners  thereof  upon  the  assumption 
that  the  railroad  were  removed  would  be  an  attempt  to  accomplish  the  im- 
possible. 

VIII.  Appellant's  contention  that  it  Mill  lose  something  to  which  it  is 
entitled,  unless  the  remedy  it  asks  for  is  applied,  is  based  upon  speculation 
and  is  not  justified  by  the  facts. 

For  the  purpose  evidently  of  indicating  tiiat  its  rights  have  not  been  properly 
pro(;ected  appellant  avers  that  it  paid  $180,000  for  lands  the  preset  market 
value  of  which  as  estimated  by  the  commission  is  only  $60,000,  and  that  the 
cost  of  reproducing  its  lands  and  tliose  of  its  associated  companies  would  he 
more  than  twice  as  much  as  the  sum  the  commission  has  included  as  their 
present  value  in  its  tentative  valuation.  When  we  compare  these  averments 
with  appellant's  assertion  that  it  has  accepted  the  present  market  value  of  its 
lands  as  estimated  by  the  commission  it  is  apparent  that  the  injury  ai>penant 
is  talking  about  is  has^  upon  its  b^ef  that  when  the  commission  fixes  the 
ultimate  value  of  itjs  properties  for  rate-making  purposes,  or  for  some  other 
purpose.  It  will  include  therein  as  the  value  of  appellant's  lands  only  their 
present  value  as  measured  by  the  fair  average  of  the  normal  market  value 
of  similar  lands  in  the  same  vicinity.  This  belief,  however,  is  necessarily 
based  uiK)n  speculation  and  is  not  justified  by  the  facts,  because  it  is  simply 
aiipellant's  conjecture  concerning  action  to  be  taken  by  the  commission,  if 
taken  at  all,  in  the  future.  Up  to  the  present  time  the  commission  has  not 
fixed  for  any  purpose  the  ultimate  value  of  appellant's  common-carrier  property, 
or  the  ultimate  value  of  any  other  common-carrier  property,  and  when  it  does 
so  it  will  of  course  have  to  consider  and  give  proper  weight  to,  not  only  the 
present  value  of  the  lands  as  measured  by  the  fair  average  of  the  normal  market 
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value  of  lands  in  the  vicinity  having;  a  similar  character,  but  also  the  amount 
of  uioney  paid  by  the  carrier  for  the  lands  and  all  oth«  pertbient  &cts  and 
circumstances.  In  Smyth  v.  Ames  (109  U.  S.,  468),  in  announcing  its  conclusion 
concerning  the  matters  to  be  considered  in  fixing  an  ultimate  value  for  rate- 
making  purposes  this  court,  speaking  through  Mr.  Justice  Harlan,  said : 

"  We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  bv  a  corporation  maintaining  a  highway  under  legisla- 
tive sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public.  And  in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds,  and  stock,  the  present  as  compared  with 
the  original  cost  of  construction,  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribe<l  by  statute,  and  the  sum  required  to  meet 
operating  expenses,  are  all  matters  for  consideration,  and  are  to  be  given  sudi 
weight  as  may  be  just  and  right  in  each  case.    *    *    *  "    (Id.,  546-547.) 

Appellant  does  not  aver,  and  it  could  not  truthfully  aver,  that  the  commission 
has  refused  to  permit  it  to  show  the  amount  of  the  investment  made  in  its 
common-carrier  lands  when  they  were  acquired  and  dedicated  to  the  service  of 
the  public,  and  while  it  avers  that  it  paid  $180,000  for  lands  the  present  market 
value  of  which  was  estimated  by  the  commission  as  only  |60,000,  it  carefully 
refrains  from  comparing  the  total  investment  made  in  all  its  common-carrier 
lands  with  their  present  value,  as  measured  by  the  fair  average  of  the  normal 
market  value  of  lands  in  the  vicinity  having  a  similar  character.  If  in  the 
future  the  comniiss'on  fixes,  for  a  particular  purp<»se.  the  ultimate  value  of 
appellant's  common-carrier  properties  and  includes  therein  as  the  value  of  its 
lands  less  than  the  amount  invested  in  the  lands  at  the  time  they  were  acquired 
and  dedicated  to  the  service  of  the  public,  appellant  will  be  free  to  challenge 
the  validity  of  tlie  commission's  action,  but  we  respectfully  submit  that  until 
that  time  arrives  it  will  have  no  standing  in  court  in  a  case  like  the  one  now 

under  consideration.  . ,  -.v. 

In  its  brief  in  this  case  in  the  court  of  appeals  appellant  said :  Neither  the 
effect  of  the  land  reproduction  schedule  when  once  ascertained  nor  the  use  to 
be  made  of  it  can  be  considered  by  the  court  in  this  proceeding." 

If  these  assertions  of  appellant  are  correct,  it  necessarily  follows,  we  submit, 
that  the  court  can  not  complv  with  appellant's  request  for  a  writ  of  mandamus; 
because,  if  appellant  is  unable  to  show  that  it  will  sustain  a  1^1  injury  if  the 
writ  is  not  issued,  it  can  not  establish  its  right  thereto,  and  it  goes  without 
saying  that  unless  the  court  may  ewisider  the  effect  of  the  land  reproduction 
schedule  and  the  use  to  be  made  thereof,  it  can  not  determine  whether  such  an 
injury  will  result  from  the  commission's  refusal  to  receive  and  consider  the 
evidence,  so  called,  which  is  in  question  here. 

IX.  Appellant  is  asking  the  court  to  assist  it  in  obtaining  for  its  common- 
carrier  lands  a  special  railway  value,  in  excess  of  the  amount  invested  in  them 
and  bevond  the  value  of  similar  property  owned  by  others. 

Notwithstanding  its  admiarton  that 'the  ccimmlsslon  has  correctly  estimated 
the  present  value  of  its  common-carrier  lands,  as  measured  by  the  fair  aver- 
age of  the  normal  market  value  of  similar  lands  in  the  same  vicinity,  and 
^thout  attempting  to  show  that  this  value  is  less  than  the  amount  of  money 
Invested  in  the  lands  when  they  were  acquiretl  and  dedicated  to  the  service  of 
the  public,  appellant  is  trying  to  induce  the  court  to  assist  it  in  securing  a 
greater  value  by  compelling  the  commission  to  use,  in  valuing  the  lands,  what  is 
known  as  the  cost-of-reproduction  method.  The  mental  route  traveled  by  the 
commission  in  reaching  conclusions  concerning  valu^  of  lands  is  the  same 
regardless  of  the  purpose  for  which  the  lands  are  used  but  while  appellant  is 
contending  that  the  commission  should  us  the  costA)f-production  method  in 
valuing  its  common-carrier  lands  it  does  not  advance  a  like  claim  concerning 
lands  owned  by  it  and  used  for  purposes  other  than  those  of  a  common  frtrner 
This  means,  if  it  means  anything,  that  appellant  is  contending  it  is  entitled 
to  a  special  railway  value,  that  is.  a  value  of  its  common-carrier  lands  in  excess 
of  the  amount  invested  in  them  and  beyond  the  value  of  similar  property  owned 
bv  others  solelv  bv  reason  of  the  fact  that  they  are  used  in  the  public  servica 

In  this  reganl  the  method  of  procedure  appellant  is  endeavoring  to  compel 
the  commission  to  adopt  and  follow  is  exactly  like  the  procedure  of  the  circuit 
court  which  was  condemned  by  this  court,  in  the  Minnesota  Rate  cases,  supra, 
where  pertinent  language  of  the  court  was  as  follows: 

"  The  evidt^nce  in  these  cases  demonstrates  that  the  appraisements  of  the 
St  Paul  and  MinneapoUs  properties  which  were  accepted  by  the  master  were 
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m  substance  appraisals  of  what  was  considered  to  be  the  peculiar  value  of  the 
railroad  right  of  wav.  Efforts  to  express  the  results  in  the  terms  of  a  theory 
of  cost  of  reproduction  fail,  as  naturally  they  must,  to  alter  or  obscure  the 
essential  character  of  the  work  undertaken  and  performed.  Presented  with  aa 
impossible  hypothesis,  and  endeavoring  to  conform  to  it,  the  appraisei*— men 
of  ability  and  experience— were  manifestly  seeking  to  give  their  best  Ju^neitt 
as  to  what  the  railroad  right  of  way  was  worth.  And  doubtless  it  was  believed 
that  it  might  cost  even  more  to  acquire  the  property,  if  one  attempted  to  buy 
into  the  cities  as  they  now  exist  and  all  the  difficulties  that  might  be  imagined 
as  incident  to  such  a  'reproduction'  were  considered.  The  railroad  right  of 
way  was  conceived  to  be  a  property  sui  generis,  '  a  large  body  of  land  in  a  con- 
tinuous ownership,'  representing  one  of  the  'highest  uses  of  property  and 
possessing  an  exceptional  value.  The  estimates  before  us.  as  approved  by  the 
master  with  his  increase  of  25  per  cent  in  the  case  of  tlie  Duluth  property, 
must  be  taken  to  be  estimates  of  the  '  railway  value '  of  the  land. 

♦  *  •  ♦  *  • 

"And  where  the  Inquiry  Is  as  to  the  fair  value  of  the  property,  to  order  to 
determine  the  reasonableness  of  the  return  allowed  by  the  rate-makmg  power. 
It  is  not  admissible  to  attribute  to  the  property  owned  by  the  earners  a  specu- 
lative increment  of  value  over  the  amount  invested  in  it  and  beyond  the  value 
of  similar  property  owned  by  others  solely  by  reason  of  the  fa?^  that  it  is  used 
in  the  public  service.  That  would  be  to  disregard  the  essential  conditions  of 
the  public  use  and  to  make  the  public  use  destructive  of  tlie  public  right. 

"  The  increase  sought  for  '  railway  value '  in  these  cases  te  wi  *nerem^t  ov^ 
all  outlays  of  the  carrier  and  over  the  values  of  similar  huad  in  the  vicinity. 
It  is  an  fncrement  which  can  not  be  referred  to  any  taiown  criterion,  but  must 
rest  on  a  mere  expression  of  judgment,  which  finds  no  proper  test  or  standatj 
in  the  transactions  of  the  business  world.  It  is  an  Increment  which  »i  the  last 
analysis  must  rest  on  an  estimate  of  the  value  of  the  railroad  use  as  compared 
with  other  business  uses ;  it  involves  an  appreciation  of  the  returns  frou^ates 
(when  rates  themselves  are  in  dispute)  and  a  sweeping  generaUzattrajsmftrae. 
ing  substantially  all  the  activities  of  the  community.  For  an  aUowanm  of  thtt 
character  there  is  no  warrant."    (Id.,  453,  45*-«5.)  , 

X,  Appellant  mlBeoostrues  the  paragraph  of  iJie  valuatioai  act  with  which  it 
is  asking  the  court  to  compel  the  commission  to  comply.  »„„„„,.i, 

ADPeUant's  brief  in  this  case  in  the  court  of  appeals  contains  a  paragraph 
whldT reads:  "That  certain  of  relator's  lands  were  acquired  by  donation 
nresents  no  difficulty  in  the  way  of  ascertaining  their  present  cost  of  condemna^ 
tion  and  damages  or  of  purchase."  In  mwort  ofthis  cond^doo  «PP^mJ 
pointed  out  that,  as  to  structures,  the  commission  estimatea  tte  co«*  « 
duction  regardless  of  the  fact  «at  some  of  tiiem  were  donate*  to  the  carrieni 
originally,  W  tIMfirtidd:  "  But  two  questions  are  presented :  First,  what  lands, 
rli^ts  of  way,  and  terminals  did  the  relator  own  or  use  for  the  purpose  of 
common  carrier,  and.  secondly,  what  is  the  present  cost  of  condemnation  and 
damages  or  of  purchase  of  those  lands?  The  provision  is  not  ambiguous. 
There  is  no  room  for  speculation  or  conjecture  as  to  what  lands  are  involved, 
because  the  requirement  of  the  statute  operates  upon  aU  lands,  whether  ortg- 
Inally  acquired  by  purchase  or  amdenmation  or  gift  or  by  opnrafion  of  tM 
statute  of  limitations,  or  in  any  other  wmceivable  manner. 

It  Is  true  that  the  commmlsslon  estimates  the  cost  of  reproducing  common- 
carriw  structures,  but  this  can  be  done,  because  the  market  prices  to  be  paid 
for  the  materials  which  enter  into  the  structures  do  not  depend  upon  the  places 
in  which  the  structures  are  to  be  located  or  upon  the  circumstances  and  con- 
ditions surrounding  such  places.  In  attempting  to  estimate  the  cost  ofrepi^ 
ducing  common-carrier  lands,  however,  the  estimator  is  immediate  c^irontea 
with  difficulties  which  are  Insurmountable.  Of  course  the  lands  could  not  be 
reoroduced,  and  itf  order  to  estimate  what  it  would  cost  to  reacquhre  th«n  It 
would  be  necessary  to  know  what  the  conditions  of  their  ownership  and  the 
exigencies  of  their  owners  would  be  if  the  railroad  were  not  there,  and,  as 
stated  by  this  court  in  the  Minnesota  Rate  cases,  supra,  neither  of  said  ele- 
ments is  capable  of  rational  ascertainment    The  pertinent  language  of  the 

court  was  ^  migi^t  well  be  asked,  who  shall  describe  the  conditions  that 
would  exist,  or  the  exigencies  of  the  hypothetical  owners  of  toe  Property,  ori 
the  assumption  that  the  railroad  were  r«noved?  •   *   *.    (Id.,  451.) 

♦   •   The  assumption  of  Its  nonexistence,  and  at  the  same  time  that 
the  values  that  rest  upon  it  remain  unchanged,  is  impossible  and  can  not  be 
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entertniiuMl.  The  (conditions  of  owncrsliip  of  tjie  property  and  the  anionnts^ 
which  would  have  to  be  paid  in  acquiriu^  the  riirht  of  way,  supposing  the  rail- 
road to  he  removed,  are  wliolly  heyondi  reach  of  any  process  of  rational 
determination.    *    ♦  (Id,,  452.) 

But  er&x  if  it  could  overcome  these  difficulties,  the  commission  would  still 
find  it  impossible  to  make  the  estimates  in  questi<m«  It  will  be  observed  that 
in  and  by  the  first  part  of  said  paragraph  entitled  "  Second  "  the  commlsidon 
is  required  to  find  the  original  cost  and  present  value  of  coniuipn-carrier  lands,, 
and  that  having;  done  this  it  is  required  by  the  latter  portion  of  the  paragraph 
to  state  in  detail  the  present  cost  **  of  condemnation  nm\  damages  or  of  pur- 
chase in  excess  of  such  original  cost  or  present  value/'  This  is  not  a  call  for 
the  present  costs  of  acquisition  in  the  aggregate;  it  is  instead  a  call  for  the 
present  costs  of  condemnation  and  damages  in  one  sum  and  the  present  cost» 
of  purchase  in  another  sum,  and  in  order  to  determine  either  of  said  sums  it 
would  be  necessary  to  know  how  mudi  of  the  land  would  be  donated  to  the 
carrier,  how  much  it  would  have  to  purchase,  and  the  portion  tlu^reof  it  would 
have  to  acquire  through  condemnation  proceedings.  To  the  extent  that  dona* 
tions  were  made  it  would  be  unnecessary  for  the  cai-rier  to  prosecute  con- 
denmation  proceedings  and  make  purchases,  and  no  0!ie  will  claim  that,  es- 
pecially where  the  sum  paid  for  the  land  itself  is  not  included,  the  cost  of 
acquiring  it  by  purchase  is  as  great  as,  or  even  approximates,  the  cost  of 
obtaining  title  to  it  through  condemnation  proceedings. 

It  is  a  matter  of  eoznmon  knowledige  that  when  the  railroads  of  this  country 
w&pe  ccmstructed  a  very  large  portion  of  the  lands  included  in  the  rights  of  way, 
yards,  and  terminals  thereof  was  donated  to  the  carriers,  and  that  only  a  com- 
paratively small  portion  of  said  lands  was  acquired  by  the  carriers  through 
condenmation  proceedings.  Under  these  circumstances,  and  for  the  reason  that 
if  a  person  were  compelled  to  speculate  as  to  what  would  happen  in  the  future 
he  would  naturally  resort  to  a  study  of  what  had  liappened  in  the  past,  we  think 
appellant's  contentious  that,  for  the  purpose  of  estimating  the  cost  of  repro- 
ducing the  railroads,  it  would  be  proper  and  lawful  to  assume  that,  at  the  time 
of  reproduction,  the  lands  induded  therein  would  be  w<H*th  as  much  per  acre 
as  they  are  at  the  present  time ;  that  they  would  be  owned  by  parties  other 
tiian  the  carriers,  and  that  the  latter  would  have  to  obtain  title  to  them  in 
every  instance  through  cond^nnation  proceedings  prosecuted  against  pu<^  own- 
ers, are  clearly  unsound. 

The  speculative  costs  appellant  is  endeavoring  to  secure  the  advantage  of  are 
costs  it  never  did  incur  and  never  will,  because  no  stretch  of  the  imagination 
is  sufficient  to  justify  the  conclusion  that  such  costs  can  ever  be  incurred  by 
anybody.  Nev^rtheleBs,  appellant  indsts  that  unleiss  it  is  accorded  such  an  ad- 
twita^,  and  the  conmrission  is  compiled  to  make  the  Mtimates  in  question  and 
use  them  in  valuing  appellant's  pn^^Ngr,.  its  rii^te  under  the  Ctonstitutimi  of 
the  United  States  will  be  violated. 

On  the  contrary,  however,  we  respectfully  submit  that  such  an  advantage 
could  not  be  accorded  to  the  appellant  and  other  common  carriers  without  de- 
priving those  who  pay  for  common-carrier  services  of  the  right  to  have  the 
charges  therefor  based  upon  the  fair  ^^lue  of  the  property  used  by  the  carriers 
in  performing  the  services.  In  other  words,  the  advantage  appellant  is  con- 
tending for  would,  if  granted,  constitute  a  legal  and  usconseiiHEiable  Injury  to  the 
general  pubUc; 

XL  The  real  difficulty. 

In  said  brief  in  the  court  of  appeals,  under  the  heading  of  "The  real  diffi- 
culty," appellant  indulged  in  considerable  speculation  concerning  the  reasons 
which  prompted  the  oommiaslon  to  deny  it  the  advantage  it  is  endeavoring  to 
dbtaiin,  and  expressed  the  view  that  <me  reason  for  such  denial  was  the  con- 
viction of  the  commission  that,  in  requiring  it  to  ascertain  and  report  sepa- 
rately the  '*  present  cost  of  condemnation  and  damages  ot  of  purchase "  of 
common  carrier  lands,  Congress  acted  unwisely. 

Of  course  the  commission  repudiates  the  intimation  that  it  has  in  this  case 
based,  or  that  it  ever  bases,  action  taken  by  it  upon  its  opinion  concerning  the 
wisdom  of  Congress  as  manifested  by  the  provisions  of  any  law  it  may  enact. 

In  this  cmmeetion,  however,  the  commission  states:  That  the  valuation  act 
was  passed  on  March  1,  ldl3;  that  the  decision  of  this  court  in  the  Minnesota 
Rate  cases  was  handed  down  and  made  public  on  June  9,  1913;  that  prior  to 
said  June  9  the  lower  courts  and  stMne  oi  the  State  commissions  had  proceeded 
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upon  the  theory  that  it  was  proper  to  attempt  to  api>iy  the  cost-of-production 
method  in  deternnning  tlit»  present  value  of  common-carrier  lands,  antl  that 
while  said  theory  was  being  advanced  and  acted  upon  favorably,  and  before 
the  unsoundness  of  that  theory  had  been  demonstrated  by  this  court,  Cougresis 
inserted  in  said  act  the  requirement  here  in  question. 

Under  these  circumstances  it  seems  reasonable  to  believe,  and  the  commission 
does  bdiieve,  that  if  the  publication  of  said  decision  liad  preceded  the  passage 
of  the  valuation  act  said  requirement  would  never  have  existed,  because  it 
feels  certain  Congress  would  have  endeavored  to  act  in  accordance  with  the 
principles  of  law  as  announceil  by  the  coui  t  of  last  resort. 

The  action  of  the  commission  complained  of  by  appellant,  liowever,  is  not  based 
upon  this  belief,  but  is  based  instead  upon  the  connnission's  conviction  that 
compliance  with  said  requirement  is,  as  a  matter  of  law,  impossible. 

For  the  reasons  above  set  forth  we  respectfully  submit  that  the  appeal  in  this 
case  should  be  dismissed. 

P.  J«  Fabbsu:., 
For  Defendant  in  Error. 

The  Chairman.  We  will  now  adjourn  vmtil  11  o'clock  to-morrow. 
(Whereupon,  at  11.55  o'clock  a.  m.,  an  adjournmeat  was  taken  until 
11  o'clock  a-  m,,  June  11, 1921.) 
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SATUSDAY,  JUNE  11»  1921. 

United  Staisb  Sbbtaxb, 
ComfirrEB  on  Intibotatb  Commerce, 

Washington^  D,  G, 

The  committee  met,  pursuant  to  adjournment  of  yesterday,  at  11 
•o'clock  a.  m.,Hon.  Albert  B.  Cummins  (chairman)  presiding. 

Present:  Senators  Cummins  (chairman),  McLean,  and  htaniey. 

The  Chairman.  It  seems  to  be  impossible  to  get  any  considerable 
number  of  the  committee  here,  but  I  have  done  the  b^t  I  could.  We 
-will  proceed.  Have  you  finished,  Mr.  FarreU? 

Mr.  Farrell.  I  want  to  say,  Mr.  Chairman,  that  since  my  bnef  was 
made  a  part  of  the  record  by  the  committee  yesterday  it  doM  not  seem 
to  me  necessary  to  make  any  further  remarks,  unless  members  of  the 
committee  should  care  to  make  inquiries. 

The  Chaibman.  Mr.  Benton,  you  may  proceed. 

STATEMENT  OF  MR.  JOHN  E.  BENTON,  GENERAL  SOIICITOR,  NA- 
TIONAL ASSOCIATION  OF  RAILWAY  AND  UTILITIES  COMMIS. 
SIOSESS,  WASHIV&IOV,  D.  C. 

Mr.  Bbhton.  Mr.  Chairman,  I  never  listen  to  discussion  of  any 
controverted  question  by  my  friends  on  the  other  side,  Jud^  Brantley 
and  Judge  Moore,  without  being  impressed  with  a  sense  of  amaze- 
ment and  unwilling  admiration  at  the  genius  which  they  show  for  con- 
fusing the  situation  by  the  mere  utterance  of  fair-sounding  words. 

I  want  to  read  a  certain  part  of  the  subcommittee's  report,  which 
Judge  Moore  did  not  read.  In  that  report  the  subcommittee  quotes 
paragraph  second  of  the  act,  as  it  wiU  stand  if  this  bill  passes,  it 
then  says : 

It  Will  be  noted  that  the  law,  If  so  amended,  will  stUl  require  the  commlagloa 
to  ascertain  and  report  the  present  value  of  railroad  lands,  and  In  ascertaining 
that  value  it  may  use  all  lawful  methods  and  include  all  demits. 

If  anything  is  clear,  the  absolute  accuracy  of  that  statement  seems 

The  men  who  composed  the  subcommittee,  who  made  that  report, 
are  lawyers  of  very  distinguished  ability.  The  words  I  have  read  are 
•a  deliberately  considered  utterance  intended  by  them  for  the  guidance 
of  their  associates  in  the  United  States  Senate  upon  a  matter  that  had 
been  committed  to  them  for  special  investigation  and  consideration 
and  recommendation.  Under  those  circumstances  nobody  will  hghtly 
question  the  soundness  of  that  statement  as  a  statement  of  law. 
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Xevertheless,  Judge  Brantley  opened  the  discussion  yesterday  by 
saying  that  the  carriers  do  not  desire  more  than  the  present  value 
of  their  lands.  The  entire  discussion  from  tlie  other  side  consisted  of 
an  attempt  to  break  down  the  statement  of  hiw  Avhich  I  have  just  read 
and  to  lead  the  committee  to  the  conclusion  that  if  this  bill  passes  the 
carriers  will  be  deprived  of  the  consideration  of  some  element  of  value 
to  which  they  are  lawfully  entitled. 

The  gentlemen  on  the  other  side  are  also  lawyers  of  very  eminent 
ability,  and  certainly  they  do  not  take  issue  with  the  members  of  the 
subcommittee  lightly.  When  they  say  that  the  passa^re  of  this  bill 
will  deprive  the  carriers  of  the  consideration  of  a  lawful  element  of 
value,  notwithstanding  the  subcommittee's  declaration  on  that  point, 
they  must  justify  their  difference  with  the  subcommittee  by  some 
process  of  reasonin*?.  What  is  it  ?  These  men  know  very  well  what 
they  are  fijrhtinjr  for.  I  do  not  think  they  question  at  all  seriously  the 
accuracy  of  the  subcommittee's  statement,  that  if  this  bill  passes  the 
commission  will  still  be  required  to  consider  all  lawful  elements  of 
value.  I  think  they  recognize  this  as  clearly  as  tjie  committee  does. 

But  they  recognize,  too,  that  the  elements  which  would  then  be 
lawful  would  be  only  those  which  were  lawful  before  the  valuation 
act  was  passed.  The  commission  would  be  free  to  apply  the  opinion 
laid  down  by  the  court  in  the  Minnesota  case,  without  consideration 
of  the  fictitious  element  of  ''present  cost  of  condemnation  and  dam- 
ages in  excess  of  cost  or  present  value."  Before  the  valuation  act 
was  passed  this  ^ruess,  which  is  called  an  estimate,  was  not  evidence. 
The  Minnesota  Rate  case  decided  that.  The  valuation  act  made  it 
evidence  by  virtue  of  the  mandate  of  Congress  therein  contained^ 
The  Kansas  City  Southern  case  decided  that.  The  only  quesstion.  is 
whether  Congress  will  held  those  m»ds  in  the  lim.  with  the^rtain 
result  of  thereby  immensely  swelling  ra^oad  vaiaes  beyond  what 
they  would  otherwise  be. 

I  can  not  discuss  this  bill  helpfully  unless  I  face  facts  as  they  are 
and  state  them  Avithout  any  quibbling.  It  is  entirely  misleading  for 
gentlemen  representing  the  carriers  to  argue,  as  they  do,  that  the 
presence  of  those  Avords  in  the  statute  can  do  no  harm — that  the  com- 
mission can  disregard  the  so-called  estimate  if  it  pleases.  That 
argument  appiears  to  have  impressed  one  ilSi^tor  yesterday.  It  will 
not  impress  him  when  he  consid^  it  a  moment.  This  is  a  question 
of  evidence  the  commission  is  to  consider  in  the  fixings  of  final  rate 
value  of  these  properties. 

The  commission,  for  that  purpose,  is  a  jury.  Is  there  any  man 
who  ever  tried  half  a  dozen  cases  who  does  not  know  that  you  can 
not  put  evidence  l)efore  a  jury  which  doubles  the  estimate  of  dam- 
ages without  prejudicing  the  result?  And  the  commission's  finding 
of  value  is  not  final.  Within  a  year  the  Supreme  Court  has  held 
that  value  can  not  be  fixed  finally  for  rate  purposes  eso^t  by  the 
courts. 

So  the  values  the  commissicm  is  now  fixing  will  hereafter  come 
up  from  time  to  time  to  be  reviewed  in  the  lower  Federal  courts. 
Is  there  any  lawyer  who  believes  that  this  estimate  will  be  harmless 
to  the  public  interest  if  the  law  stands  as  it  is  now?  It  will  stand 
before  the  court  as  an  estimate  commanded  by  Congress  to  be  made, 
made  lawful  evidence  by  act  of  Congress,  in  a  statute  cQuiirmed 
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by  a  judgment  of  the  highest  court.  I  refer  to  the  Kansiis  ('ity 
Southern  judgment,  where  the  pourt  said  tluit  Congress  could  im- 
pose its  will  as  to  the  way  and  manner  in  which  these  valu^  should 
be  determined,  and  that  the  commission  was  a  mere  agency  of  Con- 
gress and  must  follow  the  direction  of  Congress^  anything  in  the 
Minnesota  rate  case  opinion  to  the  contrary  notwithstanding.  The 
infirmities  of  the  estimate,  so  well  known  to  the  commission,  whicii 
stands  before  Congress,  asking  Congress  to  relieve  it  from  jDoison- 
ing  its  Avork  with  this  conjectural,  misleading,  and  worse  than  worth- 
less estimate,  will  l)e  uiiknown  to  the  court. 

The  words  in  the  valuation  act  which  this  bill  would  remove  oper- 
ate in  effect  to  create  values  wliich  the  railroads  before  did  not 
possess. 

The  gentlemen  on  the  other  side  will  not  admit  this.  They  are 
driven  to  sedk  to  confuse  the  issue  and  to  create  doubt  as  to  what  in 
fact  was  decided  by  the  court  in  the  Minnesota  case,  and  to  create 
the  impression  that  the  carriers  may  be  unfairly  treated  if  this  bill 
is  passed.  Unless  tliey  can  succeed  in  doing  this,  they  know  they 
can  not  expect  action  favorable  to  them  at  the  hands  of  this  com- 
mittee. 

I  accordingly  purpose  to  use  what  time  I  have  in  demonstrating, 
as  I  believe  I  can,  that  what  the  carriers  are  seeking  to  secure  by  hold- 
ing this  provision  in  the  law  they  would  not  be  entitled  to  under  the 
Minnesota  Bate  cases  decision.  If  I  do  that,  I  do  not  doubt  what 
this  committee  will  do,  for  I  do  not  apprehend  that  it  is  disposed  to 
create  values  by  legislation,  upon  which  the  people  of  this  country  • 
must  pay  returns  in  the  way  of  rates. 

The  carriers  now  frankly  claim  that  this  multiplied  value  of  real 
estate  should  he  added  into  rate  value.  Everybody  now  understands 
that  to  be  their  claim,  and  knows  that  if  they  succeed  in  what  they- 
are  seeking  to  accomplisli  it  will  more  than  double  the  value  of  rail* 
road  lands  in  this  country. 

In  the  Minnesota  case  the  court  denied  the  application  of  the 
multij)le  on  two  grounds:  First,  because  the  cost  of  acquisition  of 
railroad  lands,  if  the  roads  were  nonexistent,  is  impossible  of  rational 
deteraiination,  and,  second,  because  it  Avould  be  unjust. 

As  to  the  first  gnmnd,  nobody  can  add  anything  to  what  was  said 
by  your  subcommittee  and  by  the  chief  counsel  ot  the  commission. 
It  is  manifestly  impossible. 

But  Senator  Underwood  said:  "Why,"  in  the  case  of  reproduc- 
tion, "is  not  the  inquiry  what  a  similar  road  alongside  the  existing 
road  would  cost?  That  would  leave  existing  values  undisturbed  and 
the  impos^bility  would  disappear." 

I  want  to  point  out  that  this  suggestion  is  in  effect  com^^letely 
answered  by  the  Minnesota  Rate  cases  opinion.  The  court  said : 

The  substantial  question  to  be  decided  is  whether,  in  determininjr  the  fair 
present  vaUie  of  the  property  'of  the  railroad  company  *  *  *  is  its  land 
■*  *  *  to  be  treated  ♦  *  *  not  only  as  increasin.i;  in  value  by  reason 
of  the  activities  and  general  prosperity  of  tlie  conmiunity,  but  us  constantly 
outstripping  in  this  increase  aU  neighboring  lands  of  like  character  devoted  to 
other  uses?  •   ♦  *   For  an  allowance  of  this  character  there  is  no  warrant. 

What  the  court  condemned  was  not  the  enjoyment  of  increment 
but  of  an  unjust  increment,  outstrippinir  in  its  increase  like  lands 
•ikvoted  to  other  use&   Under  the  multiple  nietliod  of  valuation  the 
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railroad  land,  always  outstrips  in  increment  privately  owned  land. 
Let  us  assume  a  multiple  of  two :  Land  may  nave  cost  $20  per  acre 
when  other  land  was  $10,  or  it  may  have  been  donated.  When 
privately  owned  land  goes  to  $50  the  railroad  goes  to  $100;  when  the 

privately  owned  land  reaches  $500  the  railroad  land  has  reached 
$1,000.    That  is  what  the  court  condemned. 

Now,  it  is  entirely  obvious  that  if  the  railroad  is  to  be  valued  as 
Senator  Underwood  suggests,  by  estimating  the  cost  of  building  a 
duplicate  line  and  allowing  a  multiplied  present  value  on  that  theory, 
then  the  railroad  will  always  be  allowed  this  increment,  constantly 
outstripping  the  increment  enjoyed  on  privately  owned  land,  which 
the  court  explicitly  condemned. 

The  quoted  language  from  the  decision  condemns  the  multiple 
method  of  land  valuation,  no  matter  upon  what  theory  you  seek  to 
justify  it,  because  when  you  use  that  method  you  unavoidably  give  to 
the  railroad  a  multiplied  increment  which  private  oAvners  do  not 
enjoy.  I  point  this  out  at  every  hearing.  Judge  Brantley  has  never 
replied. 

He  makes,  however,  a  plausible  pretense  of  doing  so.  He  says 
what  the  court  condemned  in  the  Minnesota  case  was  "  railway  value." 
I  am  glad  he  admits  that  much,  for  he  admits  away  his  whole  case. 
This  is  demonstrable. 

It  is  admitted  by  everybody  that  the  present  value  at  which  rail- 
road  land  is  set  down  by  the  land  appraisers  in  the  commission's  land 
report  is  the  normal  market  value  of  similar  adjoining  lands  devoted 
to  other  uses.  But  the  carriers  say  that  because  they  have  this  land 
in  a  strip  suitable  for  railway  use,  they  are  entitled  to  have  more 
than  the  market  value  for  other  uses  applied  to  it.  In  other  words, 
they  are  entitled  to  a  "  railway  value." 

I  want  to  turn  to  the  resolution  which  Judge  Brantley  put  into 
this  record  as  passed  by  the  railway  executives,  and  read  from  it 
only  two  or  three  lines  for  the  purpose  of  illustrating  this  point. 
Thev  sav  in  that  resolution : 

•  ■  • 

AVliereas  rlie  eniictnieiiT  of  this  bill  into  law  would  result  in  the  illegal  denial 
to  tlu'  ("irriers  in  the  valuation  of  their  properties  of  any  value  of  their  Carrie*- 
lands  other  than  the  acreage  value  of  other  land  adjacent  and  adjoining— 

Which  resolution  shows  that  the  railway  executives  were  im- 
properly advised  as  to  the  real  way  and  manner  in  which  the  com- 
mission is  valuing  these  lands,  which  was  stated  to  you  yesterday,  and 
which  is  shown  by  the  commission's  reports.  I  continue  to  quot^ 
from  the  resolution — 

and  which  other  lands  are  devoted  to  other  and  less  valuable  uses. 

In  other  words,  the  claim  is  that  because  these  lands  are  devotee' 
to  a  railroad  use  they  are  entitled  to  more  than  the  normal  market 
value  of  similar  adjoining  lands  devoted  to  other  uses.  Now,  that 
is  exactlv  what  the  court  negatived,  so  far  as  it  involves  the  allow- 
ance of  a  midtiplied  increment.  The  court  did  not  condemn  the 
allowance  of  necessarv  expenditures  for  the  original  acquisition  m 
strip  form.  It  condemned  the  multiplication  of  actual  original  costs 
through  the  device  of  an  assumed  reacquisition.  I  quote  again  from 
the  Minnesota  opinion : 

The  evidence  In  these  cases  demonstrates  that  the  appraisements  *  *  * 
were  in  snbstance  appraisals  of  what  was  considered  to  be  the  peculiar  value 
S  the  raUroad  right  of  way  ♦   •  *.  And  doiil>tle88  it  was  beUeved  that  it 
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might  cost  even  tnore  to  acquire  the  property  If  one  attmpted  to  buy  into 
^ties  as  they  liow  exist  and  all  the  difflcaltles  that  ml^t  be  imagined  as  ind- 
d«it  to  snch  a  "  r^roduetion "  were  considered.  The  railroad  right  of  way 
was  conceived  to  be  a  property  sni  generis,  "  a  large  body  of  land  in  continu- 
ous owenership,"  representing  one  of  the  "  highest  uses  "  of  property  and  pos- 
sessing an  exceptional  value.  The  estimates  before  us  *  *  *  must  be  taken 
to  be  estimates  of  the  railway  value  of  the  land,  and  whether  or  not  this  is 
conceived  of  as  paid  to  other  owners  upon  a  hypothetical  reacquisition  of  the 
property  is  not  controlling  when  we  come  to  the  substantial  question  to  be  de- 
cided. ♦  *  •  The  increase  sought  for  "  railway  value  "  in  these  cases  Is  an 
increment  over  all  outlays  of  the  carrier  and  over  the  values  of  similar  land  in 
the  vicinity.  •  *  *  For  such  an  allowance  there  is  no  warrant 

Accordingly,  in  appraising  the  railroad  lands  on  the  basis  of  the 
"normal  market  value"  of  similar  adjacent  lands,  as  the  commission 
does,  it  follows  exactly  the  rule  the  court  laid  down.  At  the  earlier 
hearing,  and  in  Judge  Moore's  brief,  the  attempt  was  made  to  create 
the  impression  that  injustice  threatens  the  carrier  in  the  sliape  of 
denial  of  allowance  for  necessary  expenditures.  That  this  is  not  true 
was  made  clear  by  Chief  Counsel  Farrell  yesterday,  who  stated  to 
you  that  the  actual  amount  put  into  the  mial  value  found  for  the 
entire  railroad  property  remains  to  be  fixed  when  the  commission, 
comes  to  determine  the'  final  value  of  the  entire  railroad.  It  then 
has  before  it  the  acreage  value,  determined  in  the  manner  pointed 
out  by  the  court  in  the  Minnesota  case.  It  has  before  it  the  report  of 
the  original  cost  of  the  carriers'  right-of-way  strip,  and  determines 
then  what  fairly  and  justly  should  be  included.  And  I  pointed  out. 
in  a  letter  to  the  chairman  an  actual  instance  which  demonstrates 
that  where  the  original  cost  necessarily  paid  exceeds  the  value  of 
similar  adjacent  lands  it  is  the  necessary  investment  that  governs 
in  making  the  allowance  for  land  in  making  the  final  valuation. 

Up  until  the  Kansas  City  Southern  court  decision,  therefore,  the 
commission  was  scrupulously  following  the  Minnesota  Rate  opinion.. 
The  Supreme  Court  did  not  condemn  the  allowance  of  necessary  ex- 
penditures in  acquiring  railroad  right  of  way.  In  words  which  I 
have  already  quoted,  it  said : 

The  substantial  question  to  be  decided  *  *  *  is  whether,  in  determining 
the  feir  present  value,  *  *  *  the  railroad  company  *  *  *  is  entitled 
to  a  valuation  of  its  right  of  way  not  only  in  excess  of  the  amount  invested  in 
it  but  also  in  excess  of  the  market  value  of  contiguous  and  similarly  situated 
Ijroperty. 

So  that  the  rule  of  law  laid  down  by  the  United  States  Supreme 
Court,  which  the  commission  believes  to  be  right,  and  will  follow  if 
Congress  will  permit,  will  give  to  the  carriers  what  they  paid  for 
their  lands,  and  will  give  them  any  increase  above  that  amount, 
which  is  enjoyed  by  similar  lands  not  devoted  to  railway  use. 

Ought  this"^  rule  to  be  changed  by  legislative  act?    On  this  point 

the  subcommittee  said: 

It  would  be  outrageously  unjust  to  find  a  value  largely  contributed  by  the- 
existence  of  the  railroad  and  then  multiply  that  value  by  2,  3,  or  4  because  a 
right-of-way  strip  would  cost  more  per  acre  than  the  adjacent  land  is  wortti. 
per  acre. 

Nevertheless,  this  course,  which  your  subcommittee  has  said  would 
be  outrageously  unjust,  is  exactly  what  the  commission  finds  itself 
compelled  to  do  by  the  act  of  Congress  which  this  bill  would  amend. 

Senator  Stanley.  Let  me  ask  you  a  question  right  there.  In 
estimating  the  original  cost  of  the  land  do  not  the  books  of  the  com- 
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pnny  show,  in  cases  of  actual  condemnation,  the  amount  paid  pur- 
suant to  the  judgment  of  the  courtj  just  as  they  would  show  the 
amount  paid  in  the  case  of  lands  acquired  without  condemnation?  Is 
that  true? 
Mr.  Benton.  Yes,  sir. 

Senator  Stanlet.  Then  all  the  cost  to  which  they  would  be  put 
by  actual  condemnation  proceedings  is  taken  into  consideration 
and  is  included  in  the  calculation  without  this  i)i'ovision  in  the  law? 

Mr.  Bextox.  Yes,  Senator;  and  the  incidental  costs  of  acquisition 
are  also  very  carefully  investii^ated  and  reported,  and  they  are  in 
the  valuation  data  before  the  commission  and  considered  by  it. 

I  want  at  this  point  also  to  make  an  observation  relating  to  a 
suggestion  made  by  the  chairman  yesterday,  who  seemed  to  be  under 
the  impression  that  it  was  a  common  thing  that  the  commission  was 
unable  to  get  the  original  cost  of  land.  There  are  some  instances  in 
which  that  is  true,  but  in  the  <ireat  majority  of  cases  the  original 
cost  is  found,  and  with  substantial  accuracy. 

T  think  it  is  proper  for  me  to  say  that  the  conmiission  calls  upon 
the  carriers  to  make  to  it  a  statement  of  their  original  cost  for  lands, 
and  if  examination  is  made  of  the  tables  which  follow  my  statement 
in  the  House  hearing  on  the  bill  H,  R.  13997  there  will  be  found 
listed  160  roads,  being  all  of  those  which  had  advanced  to  a  particu- 
lar stage  of  completion,  taken  without  exception,  and  it  will  be  seen 
that  in  practically  all  of  those  the  original  cost  has  been  ascertained. 
It  will  also  be  seen  that  the  present  value  reported  there  vastly  ex- 
ceeds in  the  aggregate  the  anioiiut  of  the  original  cost,  and  in  prac- 
tically all  cases.  There  are  some  exceptions  where  the  oriirinal  cost 
exceeds  the  pi'esent  value  as  they  have  reported  it.  T  have  already 
pointed  out,  however,  that  that  original  cost  is  considered  and  al- 
lowed for  when  the  commission  comes  to  fix  the  final  value. 

I  may  observe  that  I  think  what  the  chairman  probably  had  in 
mind  was  the  failure  of  the  commission  to  find  the  original  cost  to 
date  of  the  property  which  is  covered  by  the  engineering  report;  that 
18,  the  it>adbed9  the  track,  and  the  structures.  As  to  that  there  has 
been  an  almost  complete  failure  to  make  report. 

The  State  commissions  that  I  represent  have  from  the  first  urged 
the  commission  to  make  that  report.  The  commission  has  reported 
that  it  can  not  do  it,  an<l  it  is  not  doing  it.  I  am  not  stating  that 
for  tlie  i)urpose  of  criticizing  them,  but  I  think  that  is  what  the 
chairman  probably  had  in  mind.  There  has  been  at  one  time  or 
:another  more  or  less  comment  upon  that.  My  firm  belief  is  that 
it  is  most  unfortunate  that  that  figure  can  not  be  discovered.  It  is 
unfortunate  the  carriers  have  not  kept  their  records  in  such  shape 
that  the  commission  feels  it  can  do  it;  because  I  am  firmly  of  the 
belief  that  the  reproduction  costs  of  these  properties,  with  the  allow- 
ances which  the  engineers  claim  it  is  proper  to  make  and  wliich  are 
always  made  in  figuring  cost  of  reproduction,  do  very  largely  over- 
state Avhat  the  property  actually  cost  to  produce  as  of  the  date  when 
those  are  ap])lie<l. 

The  Chairman.  What  you  have  just  mentioned  is  one  of  the  con 
siderations  that  I  had  in  mind,  but  the  other  is  the  transition  of  this 
property  from  one  company  to  another  through  foreclosures,  through 
requisitions,  and  in  a  great  variety  of  ways.    Now,  what  is  the 
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original  cost  of  property  that  was  constructed,  acquired  50  years 
ago,  but  which  10  years  after  that  time  or  20  years  after  that  time 
was  sold  to  an  entirely  independent  company,  so  that  we  are  deal- 
ing now  with  the  successor  of  that  original  owner  of  the  property? 

Mr.  Bextox.  As  the  commission  does  the  work,  all  of  that  infor- 
mation is  before  it  when  it  comes  to  fix  the  final  value,  if  the  records 
disclose  it.  In  other  words,  the  original  cost  of  that  land  when 
originally  acquired,  all  of  the  transactions  whereby  it  has  passed 
from  carrier  to  carrier,  and  the  investments  of  the  present  owner. 

The  Chairman.  I  understand  that  they  are  not  attempting  to 
find,  for  instance,  what  it  cost  the  company  which  now  owns  the 
jDroperty. 

Mr.  Benton.  That  is  true  and  that  is  not  true.  It  is  true  that 
it  is  not  tabulated  as  land  costs.  It  is  true  that  the  act  called  for 
a  settlement  of  the  financial  transactions  of  the  carrier,  its  issues 
of  stock  and  all  expenditures  of  money,  and  that  in  the  case  of  con- 
solidations, where  property  passes  from  carrier  to  carrrier,  the  ac- 
countants of  the  commission  make  elaborate  report  as  to  the  trans- 
action and  as  to  the  payments  for  the  properties  acquired. 

Mr.  Brantlet.  May  I  a^  this  question:  Would  it  not  be  true  if 
this  bill  becomes  a  law  that  so  far  as  the  law  is  concerned  the  only 
original  cost  of  land  that  the  commmission  will  be  required  to  re- 
port will  be  the  original  cost  of  land  as  of  the  date  of  the  dedication 
of  that  land  to  public  use? 

Mr.  Bextox.  It  is  accurate  that  the  law  will  then  require  the 
original  cost  of  that  land,  ascertained  as  of  the  date  of  public  use; 
that  it  will  require  the  report  of  the  present  value  of  the  same, 
which,  as  your  subcommittee  has  pointed  out,  means  the  full  present 
value,  taking  into  consideration  every  lawful  element;  and  the  law 
will  also  specifically  require  the  commission  to  report  concerning 
all  issues  of  securities  and  expenditures  of  money  by  the  carrier, 
which  will  nece^arily  involve  every  such  transaction  as  you  have 
referred  to. 

Now,  I  TTould  like  to  turn  to  what  I  was  about  to  read  from  the 
commission's  own  statement  of  the  way  it  makes  this  so-called  esti- 
mate of  present  cost  of  condemnation  and  damages  in  excess  of  origi- 
nal cost  or  present  value.  This  statement  shows  that  the  commission, 
by  the  act  of  Congress  and  by  the  necessity  of  doing  what  the  court 
has  commanded  it  to  do,  is  compelled  to  do  exactly  what  the  sub- 
committee says  would  be  outrageously  unjust.  I  read  the  opening 
sentence  of  that  statement : 

In  meetiiij2:  tlie  roonireip.onts;  of  parajafraph  second  "  of  section  19  (a)  of 
the  interstate  ronniierce  act,  to  i'e])ort  the  present  cost  of  condemnation  and 
of  daina$?eR  or  of  piircbase  in  excess  of  present  value,  we  attempt  to  show 
what  the  expense  to  a  carrier  wiU  be  of  acquhring  Its  comm<m-carrier  lands 
upon  the  date  of  valuation — 

Which  is  always  a  date  in  the  past — 

on  tlie  assnmntion  tliat  it  did  not  possess  those  lands,  but  was  obli^jed  to  obtain 
them  throuirh  purchase  or  condemnation  at  the  value  of  similar  liuids  in  the 
vicinity  on  that  date. 

So  that  the  commission  is  compelled,  in  order  to  comply  with  this 
mandate  of  Congress,  to  make  an  assumption  as  to  the  value  of  lands 
which  is  contrary  to  fact.  In  other  words,  they  take  lands  at  a  value 
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^hich  is  very  kr-elv  contributed  by  the  existence  of  the  rwfroa^ 
and  tlien  multiply  that  yahie  by  some  fiofure,  according  to  the  type 
of  the  lands  that  thev  are  applyino;  the  multiple  to. 

Now,  the  question  is  whether  Conjjress  ought  to  change  the  law  as 
the  Supreme  Court  laid  it  down  in  the  Minnesota  Rate  case  and  put 
into  the  law  something  which  is  going  to  compel  the  commission 
to  follow  a  course  which  as  conservative  a  body  of  men  as  those  who 
wrote  those  words  characterized  as  outrageously  unjust. 

The  State  commissions  that  I  represent  are  public  o&cials.  i 
think  they  haye  a  sober  sense  of  the  responsibility  of  their  position^ 
and  the  duty  they  owe  to  the  whole  public,  which  includes  the  car- 
riers  nn<l  other  public  utilities  that  they  regulate  as  well  as  the  rate- 
paving  public.  Thev  haye  maintained  the  office  m  which  I  am  here 
m  wSMngton  since  this  valuation  act  was  passed,  for  the  primary 
purpose  of  attempting  to  secure  the  application  of  right  principle^ 
m  thevaluation  of  these  properties.  They  want  the  properties  valued 
iustly  and  every  lawful  element  recognized  and  allowed  tor  to  the 
carriers  They  recognize  that  if  this  valuation  is  proceeded  with 
properly  it  can  be  of  great  pubUc  benefit,  and  recogmze  at  the  same 
time  thkt  if  it  is  proceeded  with  improperly  it  wiU  be  a  public  dis- 

^It  can  be  a  great  public  benefit,  because  there  is  nothing  that  the 
neoDle  of  this  country,  including  the  owners  of  the  railroads  so 
much  need  as  that  the  public  mind  shall  be  set  at  rest  as  to  what 
these  railroads  ought  fairly  to  be  valued  at.  There  has  been  a  great 
deal  of  uncertainty  in  the  pubUc  mind  on  that  question.  Much  has 
been  said  about  the  millions  of  watered  securities  that  are  out,  and 

As'^onrt^Tas  given  some  study  to  this  problem  and  observed 
the  attitude  of  the  public  and  the  vicissitudes  of  t^^^  railroads  for  the 
I'l^t  10  veai-s.  I  suggest  that  one  of  the  evils  attending  the  situation 
ha^  been  the  doubt  in  the  public  mind  concerning  the  real  value  of 
the  railroads  of  this  country,  which  has  led  to  a  suspicion  of  all  rail- 
roads when  it  does  not  properly  apply  to  all  of  them,  nor  to  the 
maior  part  of  them.  And  it  has  seemed  to  the  rai  road  commissions 
of  theBtates  that  it  would  be  of  the  greatest  public  benefit  to  have 
tiiis  valuation  worked  out  upon  such  principles,  that  when  it  is  hn- 
ished,  the  public  will  be  able  to  say,  ^'  There  is  a  value  pro^^erly  de- 
termined, upon  which  the  raihroads  ought  to  earn  a  return. 

But  the  commissioners  know  also  that  if  the  valuation  is  not  made 
upon  those  principles,  if  the  entirely  human  and  natural  desire  of 
owners  of  railroad  property  to  get  the  highest  value  they  possibly 
can  applied  to  their  properties  succeeds,  to  the  extent  that  exagger- 
ated values  are  fixed,  it  necessarily  means  the  burdening  of  the  in- 
dustries of  this  country  and  the  people  of  this  :Nation  with  un]ust 
rates  They  know  there  is  no  escape  from  that,  because  the  Consti- 
tution of  the  United  States  makes  value  the  measure  of  the  rates. 
So  that  these  values  that  the  commission  is  now  fixing  inevitably 
will  determine  the  extent  of  the  carriers'  daims  for  future  rate  m- 

We  believe  it  is  a  significant  fact,  and  nobody  having  to  deal  with 
this  question  can  or  will  for  a  moment  forget,  that  the  existing  rates 
were  fixed  in  normal  times,  upon  values  summarily  fixed,  but  as 
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accurately  as  the  commission  could  fix  them,  which  made  no  allow- 
ance for  these  fictitious,  hypothetical  clients  condemned  by  the 

court  in  the  Minnesota  case.  .  -n  . 

The  Chairman.  I  think  your  time  has  expired,  Mr.  Benton. 
Mr.  Bentox.  Very  well.  Mr.  Chairman.    It  is  obvious  to  us  that 

you  can  not  include  "those  without  making  the  foundation  for  future 
claims  of  increased  rates,  and  it  is  not  the  belief  of  the  men  whom 
I  represent  that  any  valuation  concerning  which  it  can  be  said  that 
it  was  controlled  by  or  in  any  considerable  degree  afiected  by  out- 
rageously unjust  methods  of  procedure  can  settle  the  railroad  ques- 
tion of  this  country  on  a  right  basis,  and  it  is  the  desire  of  these 
public  officials  to  contribute  in  every  way  they  can  toward  the  proper 
settleipent  of  the  railroad  question,  which  is  a  great  public  question. 

I  thank  you.  Mr.  Chairman,  for  your  indul^nce. 

The  Chairman.  JIntirely  apart  from  your  time,  in  my  own  time, 
I  want  to  suggest  a  phase  of  the  question  that  appeared  yesterday 
which  impressed  me  somew 

were  to  eliminate  these  words  from  the  statute,  m  view  of  the  course 
which  the  commission  has  pursued  in  ascertaining  what  has  been 
called  present  value,  it  would  be  a  legislative  declaration  that  there 
was  to  be  nothing  added  to  the  present  value  as  ascertained  by  the 
commission  on  account  of  any  expense  incurred  in  acquiring  the 
land;  in  other  words,  that  legislation  in  that  way  would  be 

conclusive.  .  _       ^  ,  ,  . 

Senator  McLean.  That  is  the  one  point  that  I  wanted  to  inquire 

about. 

The  CHAIRMAN.  Kespecting  the  present  value  of  these  lands,  what 
do  you  say  about  that? 

Mr.  Benton.  I  should  have  referred  to  that  if  I  had  had  time 
in  my  own  time.    I  thank  you  for  asking  the  question. 

I  have  examined  the  case  which  Judge  Moore  referred  to.  It  is  an 
exceedingly  extended  opinion.  I  do  not  believe  it  is  applicable,  and 
I  disagree  absolutely  with  Judge  Moore  in  his  expressed  opinion 
upon  that  point.  I  do  that  for  this  reason: 

The  amendment  of  the  act  removes  merely  the  language  which 
would  require  the  commission  to  consider  what  the  Supreme  Court, 
in  a  decision  made  since  Congress  passed  the  act,  said  was  not  proper 
evidence,  and  leaves  in  the  act  the  provision  for  reporting  exactly 
what  the  Supreme  Court  in  that  opinion  said  was  proper  evidence. 
And  in  order  to  get  the  true  present  value  of  the  railroad  lands  it  is 
necessary  to  consider  their  original  costs.  The  court,  as  I  pointed 
out  in  the  discussion  here,  did  not  condemn  consideration  of  what  was 
necessarily  paid  for  the  purpose  of  getting  lands  in  strip  form;  it 
merely  wndemned  attributing  an  incr^ent  to  that  before  there  was 
any  increment.  It  allowed  an  increment  to  be  attributed  to  that  when 
there  was  an  increment  above  what  was  paid.  That  is  made  perfectly 
clear.  The  act  will  stand,  after  you  pass  this,  explicitly  directing  the 
commission  to  get  the  original  costs  of  the  land  and  to  get  the  present 
value,  which  includes  every  element  of  present  value. 

Senator  McLean.  That  point  is  controverted,  is  it  not  ? 

Mr.  Benton.  Well,  they  controvert  everything.  I  am  very  glad 
there  are  some  lawyers  on  the  committee. 
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Senator  McLean.  The  point  raised  by  the  chairman  interested  me 
yesterday,  and  I  was  about  to  propound  that  same  question  to  the 
counsel  for  the  commission. 

There  was  one  other  point  that,  from  my  very  brief  consideration 
of  this  matter,  struck  me  as  worthy  of  attention,  and  that  was  that 
the  position  taken  by  the  counsel  for  the  commission  puts  the  com- 
mission between  his  satanic  majesty  and  pretty  deep  water,  no  matter 
what  is  done.  If  we  pass  this  law  with  this  amendment  and  it  is 
challenged  by  the  earners  and  the  courts  follow  the  reasoning  laid 
down  in  the  Enjrlish  decision  Avhich  was  cited  by  Judge  Moore,  then 
vou  have  got  to  go  back  and  do  this  work  over.  Now,  if  you  do  not 
do  that,  it  is  the  contention  of  the  commission  that  the  carriers  can 
delay  this  thing  indefinitely  by  compelling  the  valuation  of  ^every 
individual  plat  all  the  way  along  the  line. 

Mr.  Brantmit.  I  hardly  think  that  last  proposition  would  apply, 
so  far  as  the  carriers  demanding  a  valuatk)n,  parcel  by  parcel,  is 
concerned.  It  is  just  as  applicable  to  the  ascertainment  of  acreage 
value  as  it  is  to  the  ascertainment  of  strip  land.  The  commission 
takes  the  hind  of  the  carriers  in  determining  what  they  call  acreage 
value,  and  divides  it  into  zones.  They  do  the  same  thing  with  the 
cost  of  acquisition.  There  is  not  any  controversy  there. 

Senator  McLean.  But  if  we  adopt  this  amendment  and  it  is  chal- 
lenged and  it  is  held  by  the  court  to  be  ultra  vires,  then  the  commis- 
sion has  got  to  go  back  and  do  this  work  over. 

Mr.  Brantley.  Undoubtedly. 

Senator  McIiEAN.  And  whether  it  will  not  exi^edite  matters  to  just 
leave  the  law  as  it  is,  is  an  important  question  with  me,  provided  the 
carriers  do  not  resort  to  every  technicality,  as  intimated  by  counsri 

for  the  commission  that  they  will  do,  and  kill  more  time  than  would 
l)e  occupied  if  we  went  ahead  under  the  existing  conditions.  You 
have  got  a  question  of  law  there  which  is  controverted. 

Mr.  Benton.  I  want  to  make  this  further  observation  in  respect 
to  Judge  Moore's  position,  and  that  is  that  they  have  answered  it 
themselves.  They  have  said — and  I  believe  this  to  be  right — that 
Congress  can  not  take  away  elements  of  value,  as  they  can  not  take 
away  property  either  in  whole  or  in  part.  When  Congress  provides 
for  the  reporting  of  the  pr^nt  value  of  these  lands  it  nece^arily 
inchides  every  element  of  value,  and  to  limit  it  would  be  to  make  the 
act  unconstitutional.  Now,  it  is  an  elementary  principle  of  law,  I 
believe,  that  the  Sui)reme  Court  never  will  so  construe  an  act  as  to 
render  it  unconstitutional  if  any  other  construction  will  make  it  con- 
stitutional. 

Senator  McLean.  You  have  no  fear  that  the  Supreme  Court  will 
fail  to  sustain  this  law  if  it  is  passed  with  this  amendment? 

Mr.  Benton.  I  have  absolutely  no  fear.  I  have  very  grave  fear, 
on  the  other  hand,  that  if  you  let  it  stand  the  public  will  be  preju- 
diced. 

The  C  haiioian.  This  suggestion  of  mine,  of  course,  does  not  change 
my  opinion  with  regard  to  this  amendment.  I'his  is  my  attitude — 
and  I  liave  given  a  good  deal  of  study  to  it.  I  do  not  believe  that 
Congress  has  the  right,  the  power,  to  prescribe  any  standard  of 
value  or  fix  the  elements  which  any  court  may  consider  in  determin- 
ing what  the  value  of  a  particular  property  is.  I  am  for  this  amend- 
ment, because  I  believe  it  to  be  absolutely  impossible  for  the  com- 
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mission  or  any  other  judicial  tribunal  or  any  man  to  ascertain  now 
what  it  would  cost  to  acquire,  either  by  condemnation  or  purchase, 
the  lands  of  an  existing  railroad  company.  But  on  the  other  hand, 
1  do  not  want  to  become  responsyible  for  an  act  of  legislation  which 
will  declare  that  the  commission  is  pursuing  the  right  method  for 
the  ascertainment  of  present  value.  I  want  to  give  that  to  the  com- 
mission and  afterwards  to  the  court  without  any  legislative  direction 
at  all. 

But  I  am  for  this  bill  only  because  I  think  we  have  prescribed  an 
element  which  is  not  only  incapable  of  being  ascertained  but  which 
is  not  a  proper  element  of  value  at  all.  I  do  not  want  the  act,  if  it 
should  pass,  to  bear  the  construction  that  we  are  approving  or  verify- 
ing or  authenticating  the  practice  which  the  commission  has  up  to 
this  time  pursued.  That  would  be  unfair,  of  course,  both  to  the  rail- 
roads and  to  the  public.  I  wondered  what  reply  you  would  make  to 
Judge  Moore,  because  that  was  a  point  that  impressed  me  pretty 
seriously. 

Mr.  Benton.  My  answer  is.  as  I  have  alreadv  stated,  that  the  act 
as  reported  would  call  for  the  reporting  of  these  very  costs  that 
they  are  thinking  about,  and  the  commission  in  its  final  valuations 
is  including  them.  That  is  a  matter  which  ought  to  be  inquired 
about  of  the  chief  counsel  rather  than  myself;  I  am  not  in  the  em- 
ploy of  the  commission. 

The  Chairman.  Undoubtedly  it  will  be  the  subject  of  a  good  deal 
of  discussion  in  the  committee  before  we  report.  We  will  cln«»  thn 
hearing. 

Mr.  Brantley.  Mr.  Chairman.  I  brought  down  tliis  morning  two 
or  three  copies  of  the  brief  filed  by  the  carriers  in  the  Kansas  City 
Southern  mandamus  case  in  the  Supreme  Court.  The  brief  of  the 
commission  has  gone  into  the  record.  It  is  a  very  interesting  ques- 
tion, and  I  wondered  if  it  would  be  permissible  to  put  our  brief  in 
the  record. 

The  Chairman.  We  will  consider  it  a  part  of  the  record. 

Mr.  Benton.  If  it  can  be  done  I  would  be  glad  to  have  the  letter 
dated  May  27,  1921,  written  to  you,  Mr.  Chairman,  by  Mr.  Webster 
and  myself,  appended  to  the  hearing. 

The  Chairman.  Was  not  that  put  in  the  record  the  other  day  ? 

Mr.  Benton.  No,  sir;  it  was  not. 

The  Chairman.  That  will  also  be  put  in  the  record,  because  it 
contains  some  very  valuable  information  with  regard  to  what«the 
commission  has  been  doing. 

Here  is  some  additional  matter  submitted  by  Mr.  Silver,  of  the 
American  Farm  Bureau  Federation,  in  the  House  hearings,  which 
he  desires  shall  be  made  a  part  of  these  hearings.  We  will  not  re- 
print it,  because  it  is  already  printed,  but  this  statement  will  become 
a  part  of  the  hearings. 

(The  additional  data  directed  by  the  committee  to  be  incorporated 
in  the  record  are  here  printed  in  full,  as  follows :). 

^oar  Aicicx  Cckiae. 

In  the  Supreme  Court  of  the  United  States.  October  term,  1919.  No.  413.  The 
United  States  of  America,  on  the  relation  of  the  Kansas  City  Southern  Bail- 
way  Co.,  plaiutifE  in  error,  v.  the  Interstate  Commerce  Comniisgioii. 
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An  order  having  been  entered,  srantini,'  i)ennissi()n  t.)  file  a  '>»V»^^^^;i^^Jf^ 
cnriae,  this  brief  is  tiled  by  connsel  on  behalf  of  tl.e  presidents  inference 
committee,  an  or«anizati<m  of  the  exeeutives  of  the  railroad  compares,  repre- 
senting tlie  ..wnersbip  of  m.i.roxinmtely  224,000  miles,  or  85  per  cent  Of  tUe 

railroad  mileage  of  tlie  country.  ■.  .  4.  *       o^t  onnrnved 

The  Interstate  Commerce  Commission,  In  the  enforcement  of  the  act  aPPro^^;* 
March  1,  1»13,  amendatory  to  the  act  to  regulate  eonnnene.  and  l"-";^' 
the  valuation  of  the  properties  of  carriers  subject  to  said  act  has  l*^-  '^'^  i» 
the  case  of  the  Kansas  City  Southern  Railway  to  ascertain  and  repoit  the  pi t^^ 
ent  cost  of  condemnation  and  .lama-es  or  of  purchase  ot  the  ^''K'''^^^!^^  21 
said  c  ompany,  basing  its  de,  linati..n  upon  the  ground  that  it  ^S, i«»P08«51e  ^ 
;,ntter  ..1  law  to  ascertain  and  rep(,rt  the  present  ^J^Smnv  ?he 

•  lam  i-es  or  of  purchase  of  the  carrier  lands  of  any  railroad  company,  ine 
llr;;;!  of  the  presidents'  conference  committee  in  the  P^"^l••■'^;.X^"ySies 
virtue  of  its  representation  in  matters  involving  the  valuation  ..t  the  Pi'H  cities 
of  the  various  railroad  companies  emhracefl  within  its  <>';-;'"';^=\tioii  and  h^^ 
said  committee  believiuj?  that  the  conclusions  leache.l  by  the  i"^^'^;^:';^^,,^;^" ' 
meree  Commission  as  stated  are  ern.ncous.  it  has  soujiht,  through  it^  counsel, 
^rmission  to  Hie  a  brief  on  the  nuestiuu  involve.1,  and  such  permission  being 
granted  this  brief  is  now  submitt<.'d. 

f 

Point  1  The  valuation  act  plainly  requires  the  investigation,  ascertainment, 
'and  report  of  the  present  costs  of  acquisition  of  railroad  lands.  ,  „ 

Th^m^v  of  the  commission  with  relation  to  the  execution  ^^l^^tiOT 
act  is  nre^cribed  by  its  terms.    There  is  no  dispute  as  to  what  the  act  pre- 
es    It  rSres.  in  plain  and  implicit  language,  the  inve^gation,  ascer- 
t  ii   nent   uurie^^^^^^  of  the  present  cost  of  acquisition,  and  also  the  presen 
ya  uro  railroad  lands.   These  requirements  are  found  in  paragraph  Fu-st 
in  the  language:  "Said  commLssion  shall  ascertain  and  report  m  deta  1  as  to 
Scif  pl^^f  prop^  owned  or  used  by  the  saici  connnon  carrier  tor  its  pur; 
^  as  a  coinmon  carrier.    *    *    *    the  cost  ot  reproduction  ne^v     •    *  *, 
SndnaWlKraph  "  Seccmd."  which  applies  solely  to  land,  proyiding  tliat :  Su<a» 
fnvvsSt^  and%eport  shall  state  in  detail,  and  -^^tely  from  improve- 
ments   *    *   *   the  present  value  *   •  ♦  and  separately  the 
nrexen't  cost  of  condemnation  and  damages,  or  of  purchase   •         .  .  . 

Thf  cominiiion  makes  no  denial  of  these  re<iuirements.  It  has  admitted  m 
ita  dS^isirto  toe  TexM  Midland  ease  (1  Val.  Rep..  54)  that  the  act  requires 
Ihe  S;itigatiorascerteinment,.and  report  of  the  Pi^f  t  cos  of  a«,uis,  u 
of  railroad  lands  The  commission  says  (p.  •)4)  .  *  '  tne  <mectioii  m 
miSrSi  ent  tle,i  '  Sec-ond  '  tor  the  ascertainment  of  the  present  cost  of  con- 
KStiSn  and  damages,  or  of  purchase,  in  eftect  calls  for  a  finding  as  to  the 
cost  of  reproduction  of  tliese  lands." 

On  nsisre  1B3.  the  coiuniission  says:  ,  ,  o,     ..,1  » 

"  TlUs  however,  is  not  of  much  practical  importance,  for  paragraph  Second 
wquiiS'tlie  ^mmiUon  to  report,  if  not  the  cost  of  reproduction,  at  least  what 
amounts  to  the  same  thing." 

.V^h'?S,^.^*v.^oTft';■Vff■^.^  f  e„„en„,v  „„n,te.,  l,ut  in      fa,-  tte 
■  n  ..i,h  /this  by  inirchase  or  condemnation  the  cost  generally  ex- 

?.oril'u  e  i^rAT  vIu  e  of  iJ"^  taken.  This  is  partly  due  to  the  peculiar 
^^"^  ^'"V,  p  , tfe  at-  uired  and  partly  to  other  causes.  This  excess  cost  to  the 
shape  of  the     e  e  '  yi""^' ^^^^   ^  ^   ^^^^^^  production  of  its  railroad,  and 

Ihe  carriir  cXs  tt  TougM  toVXeu  wei.Iht  in  the  estimate  of  reprodiie- 
IS^  Sentlythis  was  the  fact  for  which  Congress  intended  to  inquire.  \\  hat 

what  would  it  now  cost  the  carrier  to  procure  its  ritiht  ot  way 
'^At^r  ^r^dvX^  in  e^ce^  of  the  market  value  of  such  lands  by  the 

Mf  this  (instruction  is  correct,  the  commission  is  required  to  report  as  to  the 
operative  lands  of  a  carrier  the  following  facts: 
"  1.  Original  cost. 

"  1  cZToi  piS^ring  right  of  way  in  excess  of  acreage  value  at  the  tiiue  of 
dedication  to  public  use. 
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"  4.  Cost  of  procuring  right  of  way  at  the  present  time  In  excess  of  presrait 

"^Scon'llnTssion  thus  recognizes  that  the  act  requires  the  ascertainment  of  the 
present  cost  of  acquiring  the  carrier's  lands,  and  that  this  cost  of  acquisition 
^  generally  exceeds  the  acreage  value  of  the  lands  taken."  By  '  acreage  value 
of  the  lands  taken"  it  means  their  value,  for  example,  upon  the  basis  ot  the  ^ 
value  per  acre  of  the  160  acre'farm  tlirouirh  which  the  ri^lit  of  wav  passes  and 
from  vvhich  its  area  is  carve.l.  The  .  nniiiiission.  refusing  to  estimate  these  costs 
of  acquisition  in  excess  of  this  "  acreage  value,"  finds  a  "  present  value  which 
solely  to  the  so-called  '•  acreage  value."  The  refusal  of  the  commission 
to  hn.l  the  hiiiher  cost  of  acquisition  and  its  reasons  for  restricting  its  invest igii- 
tk,n  to  the  so-called  "  acreage  value  "  are  explained  in  detail  in  the  Tex=is  Mid- 
land decision  (1  Val.  Bep..  53).  In  defining  the  "present  value  which  it 
reports  for  carrier  lands,  it  says :  „  .  .f  i.,,wi 

"Present  value  is  arrived  at.  by  ascertaining  the  number  of  acre.-  of  land 
owned  or  used  by  the  carrier  for  its  purposes  as  a  common  carrier.  t^" 
plying  this  acreage  by  a  market  value  determined  from  the  present  market  value 
of  similar  and  ad.ioiniug  lands." 

«  Pres™t\*^il'ue  as  ^vported  by  the  commission  is  nearly  synonymous  with  mar- 
ket  value.  What  is  done  is  to  ascertain  the  number  of  acres  of  earner  land,  to 
SfJermine  the  market  value  of  similar  land  adjoining  or  in  the  immedia^ 
viclnitv  ver  acre  and  to  apply  that  price  to  the  numl)er  ot  acn  s.    1  Italu  s  ours.  1 

?Ee  cormtsTion  thereb?  reports  a  "  value  "  derived  by  applying  to  tlie  ac^s 
of  land  owned  bv  the  carrier  a  market  value  determined  from  the  ppes«at 
acreage  mlS  value  of  adjacent  and  adjoining  lands  in  the  sizes  and  diap^ 
fn  which  those  adjoining  lands  exist  and  which,  by  reason  of  the  fact  that  they 
Lre  de^^ted  to  other  than  railroad  uses,  are  not  similar  In  size_  and  shape  to 
fhe  i4<ls  owned  by  the  railroad.  The  railroad  lands,  and  particularly  rights 
wav  are  SSuuL  in  Sat  there  must  be  a  continuity  of  title  in  strips  of 
niZw'5,^^SSS%mh  particular  reference  to  conditions  of  topography  and 
?J^Jid^dS^^t  Being  devoted  to  a  peculiar  use  requiring  such  areas 
n?apef anfs  ^rdissimilar  to  those  of  the  lands  devoted  to  o^dmary  ^gn- 
SltuS  or  industrial  purposes,  railroad  lands  can  not  be  ^9^^^^ 
hnais  of  the  market  value  of  land  in  the  shapes  and  sizes  usable  for  such  agn- 

?IS^^niits  Siese  things.  The  commission  in  its  decision  also  sajs  (1  VaU 
^"^^Tt 'can^not  be  denied  that  frequently  the  cost  to  a  raikoad  of  acqulringlte 

S?nin™ropeS.  In  United  States  v.  Grizzard  (219  L.  S.,  180.  183,  184).  the 
court  said: 
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"Whenever  tliere  has  been  an  actual  physical  taking  of  a  part  of  a  distinct 
tract  of  land,  the  compensation  to  be  awarded  includes  not  only  the  market 
value  of  that  part  of  the  tract  appropriated,  but  the  damage  to  the  remainder 
resulting  from  the  taking,  embracing,  of  coarse,  injury  due  to  the  use  to  which 
the  part  appropriated  is  to  be  devoted.  Thus,  in  Sharp  v.  United  States  (191 
r.  S.,  341,  353),  damage  resulting  to  adjacent  but  distant  parcels  was  denied 
because  there  had  been  no  actual  appropriation  of  any  part  of  such  separate 
parcel,  but  the  principle  was  conceded  as  to  injury,  from  the  character  of  the 
ust'  ol  that  taken  to  that  untakcn  of  the  sjune  tract.  Ui>on  this  distinction  the 
court  said:  '  Upon  the  facts  which  we  have  detailed  we  think  the  plaintiff  in 
error  was  not  entitled  to  recover  damages  to  the  land  not  taken  because  of  the 
probable  use  to  which  the  Government  would  put  the  land  it  proposed  to  take. 
If  the  remaining  land  had  been  part  of  the  same  tract  which  the  €k»vemment 
seeks  to  condemn,  then  the  damage  to  the  remaining  portion  of  the  tract  taken, 
arising  from  the  probable  use  thereof  by  the  Government,  would  be  a  proper 
subject  of  award  in  these  condemnation  [H'oceedin^s.  But  the  Government 
takes  the  whole  of  one  tract/  To  the  same  effect  siee  Oooley's  Constitutional 
Limitations,  pp.  565-566." 

From  these  facts  it  clearly  api>ears  that  railroad  lands  normally  are  secured 
at  a  cost  of  aeauisition  which  is  in  excess  of  the  market  value  of  the  land  taken ; 
that  these  costs  arise  by  virtue  of  established  legal  preced^ts  pursuant  to 
which  the  carrier  is  required  to  Incur  them ;  that  the  commission  has  recognized 
the  fact  of  the  existence  of  such  costs,  and  that  the  act  intends  to  require  and 
does  require  their  reportinjr.  but  that  the  commission  refuses  of  report  them. 

The  reason  for  the  incoriwation  of  these  requirement^  in  the  valuatiim  act 
lies  in  a  number  of  considerations.  The  act  requires  the  investigation,  ascer- 
tainment, and  report  of  the  value,  not  only  of  the  Irind,  \nn  of  all  the  property 
of  the  railroads,  and  requires  in  addition  a  study  and  report  of  certain  im- 
portant facts  which  are  relevant  to  the  question  of  value.  The  value  of  railroad 
in^perty  is  a  question  of  fiict  As  was  stated  in  the  Minnesota  Bate  cases  (230 
TJ.  S.,  352)  ;  "  It  is  not  a  matter  of  formulas,  and  there  must  be  a  reasonable 
judjrment  havinjr  its  basis  in  a  proper  consideration  of  all  relevant  facts."  The 
court,  in  detinin^  the  scope  of  this  inquiry  as  to  the  facts,  quoted  the  language 
of  Smythe  v.  Ames  (160  U,  S.,  466),  which  has  become  a  cornerstone  of  viUua- 
tion  precedent: 

**  In  order  to  ascertain  that  value,  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost  of  construction, 
the  probable  earning  capacity  under  particular  rates  prescribed  by  statute,  and 

the  sum  required  to  meet  operating  expenses,  are  all  matters  for  consideration, 
and  are  to  be  jriven  such  wei^rht  as  may  be  just  and  ri^dit  in  each  case.  We  do 
not  say  that  there  may  not  be  other  matters  to  be  rejrarded  in  estimating  the 
value  of  the  property.  What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  convenience." 

An  examination  of  the  legislative  history  of  the  valuation  act  shows  the 
intrat  of  the  framers  of  the  bill  to  require  the  ascertainment  and  reporting 
of  an  these  facts  pertaining  to  value  which  were  mentioned  by  the  court,  each 
one  of  which,  among  numm>us  others,  is  specified  in  its  proviedons,  and  each 
of  which  constitutes  a  prescribed  field  of  inquiry. 

One  of  the  facts  pertaining  to  value  which  is  mentioned  l)y  tlie  court  in  the 
language  above  quoted  is  the  "present  as  compared  witli  the  (»riginal  cost  of 
construction."  The  *' present  cost  of  construction  "  must  be  complete,  otherwise 
it  is  misleading.  Its  completeness  necessarily  requires  the  inclusion  of  the 
present  cost  of  acquiring  the  carrier  lands  as  well  as  its  other  property. 
Clearly  the  cost  of  acquiring  those  lands  is  as  important  as  the  cost  of  con- 
structhie  the  roadway  and  buildings  upon  them.  It  can  not  be  doubted  that 
what  would  have  to  be  paid  today  to  acquire  those  lands,  in  accordance  with 
the  pre^fcnt-dny  practices  and  tlie  experience  of  the  carriers  in  so  doing,  and 
pursuant  to  the  principles  of  law  governing  such  acquisitions  and  the  amounts 
P5iyah!«  111  swell  cases,  is  n<»t  only  relevant  to  the  present  value  of  such  lands, 
but  would  in  the  normal  case  he  a  predominating  nnd  controlling  consideration. 
Clearly  such  costs  would  be  more  controlling  than  the  alleged  '*  acreage  value  " 
now  determined  by  the  commission,  and  which  it  admits  is  incomplete  in  that 
there  are  ^eluded  certain  items  of  cost  covering  elemrats  of  value  which 
normally  and  almost  inevitably  attend  such  purchaser  The  reason  is  therefore 
clear  why  Congress  included  this  important  requirement  in  the  valuation  act 
Witliout  such  evidence  the  basis  for  determining  valuation  would  be  essentially 
defective. 
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A^de  from  the  necessity  of  the  ascertahomient  of  the  cost  of  acquiring  railroad 
lands  with  relati<m  to  the  determination  of  value,  the  intent  of  Congress  was 
obvious  also  to  insure  the  marshaling  of  all  of  the  mformation,  statistics* 
and  data  in  which  it  was  thought  there  could  be  found  a  foundation  upon 

which  to  rest  a  scientific  regulation  of  various  railroad  problems.  Information 
was  desired  as  to  what  it  would  cost  to  i)ro(luce  this  proper! v  to-day  under 
modern  conditions,  thus  alt'ording  information  relative  not  onlv 't(»  the  question 
of  value,  but  thought  to  be  possibly  desirable  for  sucli  purposes  as  aflordiug 
a  check  of  the  reasonableness  of  the  carrier's  plant  accounts,  the  fairness 
Off  capitalizati<m,  the  adequacy  of  depreciaUon  annuities,  and  other  kindred 
matters.  The  complete  present  costs  of  constructing  the  railroads,  as  distin- 
guished  from  a  partial  estimate  of  such  costs,  is  essenthsd  for  such  purposes. 

Point  2.  Since  the  language  of  the  act  requires  that  the  commission  ascertain. 
tJie  cost  of  acquisition  the  coniniission  can  not  question  the  wisdom  of  Con* 
gress,  nor  can  it  refuse  to  perform  the  duty  iniposed  unless  such  performance  is^ 
absolutely  impossible. 

The  valuation  act  orders  an  investigation,  ascertainment,  and  report  of  defi- 
nitely specified  matters.  A  large  part  of  the  act  is  a  bill  of  si>ecihcations  de- 
tailing with  exactness  the  fects  which  are  ordered  to  be  investigated,  ascer- 
tained, and  reported.  Under  these  circumstances  several  pn^i^tions  would 
seem  to  be  manifest  and  not  subject  to  reasonable  question.  In  the  first  place, 
the  connnission  has  no  discretion  as  to  whether  it  shall  perform  the  duties 
imposed.  While  judgment  may  be  exercised  by  it,  as  the  expert  agency  to 
wliom  tliese  duties  are  delegated,  in  malting  its  determination  within  the  speci- 
fied issues,  it  is  not  for  the  commission  to  substitute  its  judgment  for  that  of 
Congress,  and  to  question  the  wisdom  of  Congress  in  legislating  as  it  did  and 
as  a  result  of  a  difference  of  opinion  to  refuse  to  enter  the  fields  of  investiga- 
tion which  Congress  prescribed.  The  language  of  the  act  is  mandatory.  It 
is  the  mandate  of  sovereignty.  It  is  the  law  of  the  land,  and  made  so  by  the 
legislative  branch  of  the  Government  within  the  proper  exercise  of  the  functions 
of  that  brancli.  It  is  ;i  direction  to  an  inferior  and  subordinate  agency  of  the 
State,  wliicii  is  it;-^elf  the  mere  creature  of  the  State,  which  exercises  its'uurlior- 
ity  only  as  a  result  of  the  certain  prescribed  and  delegated  powers  and  duties 
which  give  it  life.  One  of  the  duties  imposed  by  the  sovereign  State  upiwi  its 
servant  is  prescribed  by  the  act  as  the  determination  of  a  certain  si>ecined 
fact  It  is  not  within  die  scope  of  the  powers  of  the  commission  to  test  the 
wisdom  or  expediency  of  that  delegation  of  duty  and  authority. 

In  the  second  place,  if,  from  the  very  nature  of  things,  the  duty  imposed  is: 
injpossible,  in  that  it  cannot  be  accomplished  by  anyone  possessing  the  utmost 
sliill  an(i  knowledge,  the  commission  is  excused  from  the  performance  of  its 
duty.  But  in  this  relation  impossibility  is  to  be  distinguished  from  imprac- 
ticabiiity  or  from  inadvisability.  Questions  of  expediency,  iuc<»nvenioM(  e,  or  hard- 
ships are  not  relevant  to  the  issue.  It  matters  not  how  much  effort  the  ascer- 
tainment will  require,  what  expenditures  are  necessary,  or  what  may  he  done 
with  the  results  or  condusimis  once  they  are  derived.  If  the  estimate  of  the 
cost  of  acquisition  can  in  any  possibility  be  made,  any  considerations  going 
to  the  hardship  or  difficulty  of  making  the  ascertainment,  or  of  the  worth  of 
.the  results  when  ascertained,  are  not  material  to  the  issue.  The  commission's 
refusal  to  follow  the  mandate  of  the  law  can  only  be  justified  if  it  is  estab- 
lished that  in  the  very  nature  of  things  the  commission  can  not  make  the  esti- 
mate of  lu-ohable  costs  of  acquisition  which  the  act  requires,  whicli  incapability 
arises  because  such  costs  of  acquisition  under  any  method  or  theory  do  not 
lie  within  the  limits  of  rational  determination.  This  means  imposedbility  of 
rational  determination  under  e^  ery  hypothe^  consistent  with  reasonable  valu-- 
ation  theory  and  legal  precedent. 

The  following  cases  are  pertinent:  The  Harriman  (9  WalK,  172);  Beebe  tK 
Johnson  (19  Wend.,  500)  ;  Hare  on  C<»ntracts,  G39. 

We  contend  that  it  is  practicable  to  ascertain  such  costs,  that  they  can  he 
reasonably  ascertainetl  and  that  tlieir  ascertainment  is  necessary  t<i  tiie  ascer- 
tainment of  the  valne  of  the  railroads  and  the  execution  of  the  valuation  act. 

Point  3*  The  rnling  in  the  Minnesota  Rate  cases  considered  as  a  ruling  upon 
a  principle  of  constitutional  law  does  not  affect  the  duty  of  the  commission  to. 
perform  the  acts  specified  in  the  valuation  act. 

Prima  facie  the  conditions  which  we  have  heret(»fore  outlined  point  so  clt^arly 
to  the  ])ropriety  of  compliance  by  the  commission  \^jth  the  law  that  avo  may 
with  profit  next  examine  the  grounds  of  the  conunission's  refusal.  Its  refusal 
is  based  ijriuiarily  ui)on  its  interpretation  of  the  decision  of  the  court  in  tlie 
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Minnesota  Kute  easos  (230  U.  S.,  452).  This  ground  is  stated  by  the  c^^^mi^on 
in  its  ajiswor  in  this  proreodiui;  and  is  the  foundation  of  the  decision  Of  tfte  wm- 
misH  on  in  the  Texas  Midlaud  case.  It  is  the  eomiuission's  pasltion  that  me  posi- 
tion of  the  court  in  the  Minnesota  Rate  cases  establisheB  that  the  ascertainment 
ot  the  present  cost  of  condemnation  and  damages  or  of  purchase  of  rallroaa  lanos 
has  no  lawful  or  rational  basis.  ,  #  ^  i 

In  this  connection  the  fact  must  not  be  overlooked  that  the  refusal  or 
the  commission  to  comply  with  the  act  is  entire.  It  declines  to  report  tne 
present  cost  of  acquisition  of  the  raih-oad  hinds,  even  a\  here  that  ascertainment 
can  he  made  with  complete  accuracy.  For  example,  it  would  seem  clear  that 
wlHMv  the  artual  acqu^isition  of  such  property  had  been  so  recent  that  the  con- 
<litii)iis  i.htainimr  at  the  time  of  purchase  were  substantially  tho^  of  the  date  Of 
valuation  assuiiie<l  by  the  commission  in  making  its  report,  the  present  cost  oi 
condemnation  and  damages  or  of  purchase  "  would  be  substantially  the  same  as 
that  original  cost.  Therefore  the  findings  required  by  the  valuation  act  could 
be  made  accurately  and  without  the  exercise  of  any  assumptions.  The  com- 
mission, however,  refuses  to  make  any  lindin^s  of  the  cost  of  acquisition  ot 
railroad  lands  under  such  circumstances.  It  is  alleged  in  the  amended  petition, 
and  tlu*  allegation  is  not  (U^iied.  that  certain  lands  were  acquired  by  the  plam- 
tift  for  r'v^hx  of  wav  puiposes  shortly  before  Uie  date  of  valuatiwi  through  con- 
demnation proceedings,  at  an  actual  cost  of  ^80,000,  but  that  ttecom^^^^ 
has  reported  the  so-called  "present  value"  of  these  lands  at  $60,000  pp. 
34  35) 

The  commission  thus  declines  to  report  the  present  c^)sts  of  acquisition  The 
decision  of  the  commission  in  the  Texas  Midland  case  and  in  the  cases  decided 
suhsenuent  thereto  is  absolute  and  unqualified.  (Winston-Salem  Southbound 
Kaihvav  (\»mpanv,  1  Val.  Uep.,  187;  Kansas  City  Southern  Railway  Company, 
1  Val  Kep,  223.)  It,  therefore,  api^ears  that  the  position  of  the  commission, 
founded  upon  the  decision  of  the  Minnesota  Rate  cases,  assumes  that  the  deci- 
sion  established  as  a  matter  of  law  the  impossibility  of  ascertainment  In 
view  of  the  reliance  of  the  commission  upon  the  doctrine  of  the  Minnesota  Kate 
cases,  we  may  therefore  properly  direct  ourselves  to  the  consideration  of  the 
relationship  of  that  decision  to  the  duties  of  the  commission  prescribed  by  law 

The  Minnesota  rate  cases  did  not  inv<»lve  the  valuation  act.  ihey  were 
submitted  for  decision  before  the  act  was  i^assed.  The  crux  of  the  is«ue  pre- 
sented in  these  cases  was  the  n)nstituti(mality  of  State-made  rates,  which  the 
carrim-s  asserted  were  contiscatory  in  that  they  did  not  permit  a  fair  return 
upon  tlie  value  of  the  proi)erty  devoted  to  pubUc  service.  The  court  at  the 
be-inning  of  its  discussion  reiterated  the  established  principle  of  law  that  the 
rates  must  pay  a  reasonable  compensation  upon  the  fair  value  of  the  prop- 
wtTdevoted  to  public  service.  Whether  confiscation  had  been  »^ftected  by  the 
reflation  under  attack  depended  upon  the  relationship  of  tlie  returns  under 
tS  prescribed  rates  to  the  value  of  the  property  used.  This  was  the  an- 
nouncement of  a  substantive  rule  of  constitutional  law.  The  court  then  said 
that  this  value  was  to  be  determined  as  a  question  of  fact: 

-  In  determining'  whether  that  right  (1.  e.,  the  right  of  reviving  *3u»t  com- 
pensation) had  been  denied,  each  case  must  rest  npon  its  special  facts. 
4  T  ♦  The  ascertainment  of  that  value  is  not  controlled  by  artihcial  rules. 
It  is  not  a  matter  of  formulas,  but  there  must  be  a  reasonable  judgment,  hav- 
ing its  basis  in  a  proper  consideration  of  all  relevant  lacts  "  ^P- 

The  court  havinjj  laid  down  as  a  proposition  of  constitutional  law  that  value 
was  the  test  thus  defined  the  issue  of  fact  and  conshlered  in  detad  the  testi- 
mony rejrardin^  the  cost  of  acquisition  and  '*  railway  value  "  of  the  lands  in 

oues'tion.    The  court  said:  ^  ^       ^  ,^  .x  a. 

"  The  constitutional  invalidity  must  be  manifest,  and  If  it  rests  upon  m^- 
initeil  questions  of  fact,  the  invalidated  facts  must  be  proved"  fp.  452). 

It  decided  that  the  necessary  facts  were  not  proved.  It  pointed  to  certain 
defects  in  the  proof,  and  repudiated  the  value  founded  upon  this  evidentiary 
basis  \t  the  conclusion  of  the  court's  discuss'on  it  uses  laniruatie  which  clearly 
indicates  that  its  consideration  is  confined  soh^ly  to  tln^  issue  of  faff.    It  said: 

"  Finding  this  defect  in  the  proof,  it  is  not  necessary  to  conshler  the  objec- 
tions which  relate  to  the  sources  from  which  the  property  was  derived  or  its 
mode  of  arquisitiiui    *    ♦    ♦*'(p.  56).  ,  w       i^i  t 

Value  as  a  question  of  fact  was  thus  passed  upon  In  the  l^ght  of  the  evi- 
dence submitted,  but  there  Is  nothing  in  the  opini(m  indicative  of  a  holdinc: 
that  the  present  cost  of  af^quisition  of  the  railroad  lands  in  question,  properly 
ascertained,  was  not  relevant  to  the  issue  value. 
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Prom  these  considerations  it  is  entirely  clear  that  the  eourt  did  not  decide 
that  the  test  of  confiscatu>n,  as  a  question  of  substantive  law,  is  not  the  \alue 
of  the  carrier  lands,  based  ut)on  a  consideration  of  their  estimated  cost  01 
acquisition  among  other  relevant  facts,  provided  that  this  cost  was  ascer- 
tained on  other  bases  than  those  hypotheses  which  the  court  condenmed.  it 
would  have  been  inconsistent  with  the  entire  tr«id  of  judicial  precedents  upon 
this  question,  and  with  the  opinion  of  the  court  itself,  as  expressed  m  the 
language  which  we  have  quoted,  for  the  court  to  have  prescribed  as  a  rule 
of  law  that  the  utility  was  not  entitled  to  a  return  upmi  a  value  asci^-tained 
by  a  consideration  of  surh  relevant  facts  as  an  estimate  of  the  present  cost  of 
a(M]uisition,  since  the  principle  has  been  loni;^  and  firmly  established,  us  the 
opinion  itself  states,  that  the  test  of  C(Hifiscati<ui  in  a  case  involving  rates  is 
value,  the  determination  of  which  is  a  question  of  fact.  The  error  of  the 
commission  lies  in  the  fact  that  it  talces  dicta  from  the  discussion  of  issues 
of  fact  and  elevates  it  to  the  position  of  a  pronouncement  of  a  substantive 
rule  of  e<mstltutIonal  law.  This  alleged  substantive  rule,  that  the  carrier  is 
^titled  to  a  return  <mly  upon  the  value  of  its  lands  determined  upon  the 
basis  of  the  acreage  value  of  the  adjoining  tracts  of  <lissimilar  size  and  shape 
and  without  any  coiisi<leration  of  the  cost  of  acquisition  of  the  carrier's  hauls, 
is  inconsistent  with  the  fundamental  proposition  of  constirutioiial  law  first 
announced,  to  wit,  that  the  carrier  is  entitled  to  a  return  upon  the  fair  value 
of  its  property,  which,  as  a  question  of  fact,  is  to  be  determiueil  by  a  con- 
sideration, not  of  any  one  class  of  hiformatlon,  but  of  all  of  the  relevant  facts. 

In  the  case  of  Cohens  v.  Virginia  (6  Wheaton,  264)  Chief  Justice  Marshall 
said: 

"The  counsel  for  the  defendant  in  error  urge,  in  opposition  to  this  rule  of 
<H>nstruction,  some  dicta  of  the  court,  in  the  case  of  Marbury  i\  iMadison. 

"It  is  a  maxim  not  to  be  disregarded,  that  ^^eneral  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  expressions 
are  used.  If  they  go  beyond  the  case,  they  may  be  respected,  but  ought  nut 
to  control  the  judgment  in  a  subsequent  suit  when  the  very  point  is  presented 
for  decision. 

**The  reason  of  this  maxim  Is  obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  omsidered  in  its  full  extent.  Other  prin- 
ciples which  may  serve  to  illustrate  it  are  considered  In  their  relation  to  tlie 
case  decided,  but  their  possible  bearing  on  all  other  cases  is  seldom  completely 

Investigated"  (pp.  399-400). 

The  maxim  of  the  law  is  so  familar  to  the  courts  and  lawyers  that  a  state- 
ment of  it  is  seldom  necessary.  Occasionally  when  lawyers  in  the  zeal  of  ad- 
vocacy seek  to  press  too  far  mere  language  or  dicta  the  courts  allude  to  this 
well-known  rula  For  example,  see  the  Kansas  City  Southern  case  (231  U.  S,. 
423),  where  it  is  said: 

"  The  expressions  quoted  were  properly  employed  with  respect  to  the  ques- 
tions then  presented  for  decision"  (p.  447). 

Receently  the  Circuit  (\mrt  of  Appeals  of  the  Eighth  Circuit  found  it 
necessary  to  fully  restate  the  rule  and  apply  it.  See  Northern  Pacific  Railway 
•Co.  r.  North  American  Telegraph  Co.,  (280  Fed.,  347),  where  it  is  sahl : 

"As  the  facts  upon  which  the  opuiions  in  the  cases  cited  rest  are  materially 
different  from  tliose  in  the  case  at  bar,  it  is  indispensable  to  a  just  appreciation 
'Of  these  decisions  and  of  the  opinions  in  these  cases,  and  of  th^r  bearing  upon 
the  crucial  question  in  the  case  at  bar.  that  in  their  examination  and  discussion 
these  familiar  rules  announced  by  Chief  Justice  MarsAiaU  be  borne  constantly 
In  mind"  (p.  355). 

The  circuit  court  then  repeats  the  language  of  Chief  Justice  Marshall  in  the 
M^ase  of  Cohens      Virginia,  above  quoted. 

Even  had  the  court  held  in  a  rat^^  case,  as  a  matter  of  law,  that  the  cost  of 
acquisition  of  the  carrier  lands  could  not  be  used  to  determine  their  value,  is 
such  a  holding  upon  such  an  issue  and  in  such  a  case  relevant  to  the  duties 
prescribed  by  the  act  of  Congress?  The  impossibility,  because  of  a  declared 
rule  of  law  in  a  case  involving  the  issue  of  confiscation  by  rate  regulation,  of 
using  such  information  in  such  a  case,  can  not  relieve  the  commission  from  its 
duties  under  the  mandate  of  Congress.  As  heretofore  suggested,  Congi-ess  has 
ordered  the  marshalling  of  a  variety  of  information  thonght  to  be  desirable 
as  the  groundwork  for  possible  methods  of  solution  of  various  phases  of  the  rail- 
road problems.  Assuming  that  this  erroneous  construction  of  the  decision  of 
the  court  in  the  rate  case  in  question  Is  proper  (which  we  emphatically  deny). 
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it  has  been  urjred  that  there  are  other  aiul  diverse  uses  of  such  facts  and 
information  in  critical  lines  of  inquiry  and  investigation,  aside  from  that  of 
testinj^  whether  rate  regnlatitai  is  confiscatory.  The  impossibility  of  the  lawful 
use  of  such  facts  in  one  of  various  fields  of  investigation  is  no  justilication  for 
refusing  to  do  what  Congress  ordered  done»  and  which  may  be  useful  for  other 
important  purposes.  The  desire  of  Oongress,  and  its  judgment  as  to  the  matters 
regarding  which  it  desires  information  is  supreme.  It  is  not  within  the  power 
of  the  commission  as  a  senant  of  the  Government  to  substitute  its  desire  or 
iudirnient  for  that  of  the  Government.  Irrespective  of  the  relevancy  of  such 
information  in  a  case  involvintr  the  issue  (»f  confiscation  by  rate  regulation, 
Congress  had  the  power  to  requiiv  the  ascertaininjr  and  reporting  of  such 
inf<u'mati4)U,  or  of  any  other  information,  which  it  desire<l. 

An  examination  of  the  Minnesota  Rate  cases  discloses  that  there  was  properly 
repudiated  a  value  based  upon  assumptions  which  were  so  inconsistent  with 
law  and  fact,  that  the  results  derived  were  entirely  excessive  and  unreason* 
able.  But  this  criticism  of  the  conclusions  of  fact  based  upon  such  assumptions 
can  not  justify  the  refusal  of  the  commission  to  make  such  estimates  based 
Up<»n  assumptions  whicli  ;ire  c<>nsistent  with  law  and  fact. 

In  the  first  place,  it  is  clear  from  the  language  of  the  f>pinion  as  a  whole,  as 
we  have  already  suggested,  that  the  consideration  of  the  cost  of  acquisition 
of  railroad  lands  in  that  case  was  a  consideration  of  the  facts  upon  wliich  the 
finding  of  value  of  the  court  below  was  based.  Having  opened  its  discussion 
with  a  statement  of  the  fundamaitals  upon  which  it  proceeded,  by  deflnii^ 
the  issue  of  the  ascertainment  of  value  as  a  judgment  based  upon  a  proper  con- 
sideration of  all  relevant  facts,  the  proof  was  considered,  the  opinion  stating 
that  "  the  constitutional  invalidity  must  be  manifest,  and  if  it  rests  upon  dis- 
puted questions  of  fact,  tlie  invalidating  facts  must  be  proved."  After  a  critical 
analysis  of  the  testimony,  and  because  of  specified  defects  in  the  proof,  the 
court  concluded; 

"  By  reason  of  the  nature  of  the  estimates,  and  the  points  to  which  testimony 
was  addressed,  the  amotmt  of  the  fair  value  of  the  company's  land  can  not  be 
separately  determined  from  the  evidence,  but  it  sufficiently  appears  for  the 

reasons  we  have  stated  that  the  amounts  found  were  largely  excessive." 

Chvnrly  the  estimated  cost  of  acquisition  of  railroad  land  is  a  fact  relevant  to 
the  determination  of  its  value.  The  decisions  of  the  courts  indicate  that  in  a 
Iu-ei>onderance  of  cases,  the  cost  of  reproduction  of  tlie  physical  property  other 
than  land  has  been  recognized  as  a  controlling  fact<»r  in  the  determination  of 
value,  and  the  relevancy  of  such  cost  is  universally  recognized.  It  can  not 
be  seriously  contended  that  this  court  could  have  attempted  to  prescribe  any 
rule  for  the  ascertainment  of  value,  as  a  question  of  fact.  Its  intent  to  do  so 
was  specifically  denied  when  it  said : 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial  rules.  It  is 
not  a  matter  of  formulas,  but  there  must  be  a  reasonable  judgment,  liaving  its 
basis  in  n  ])roper  cons'derat'fui  <tf  nil  relevnnt  facts"  (434). 

Clearly,  therefore,  the  court  did  not  hold  that  the  ascertainment  of  value 
could  be  linuted  to  any  certain  designated  facts.  The  langua^re  above  quoted 
negatives  any  possible  attempt  to  restrict  the  scope  of  consideration  to  any 
certain  class  of  information,  or  to  exclude  from  consideration  any  facts  which 
are  relevant,  provided  that  they  are  properly  established  on  d^ndable  and 
h>Kical  grounds. 

The  court  was  therefore  merely  passings  upon  the  questions  of  fact  as  those 
questions  were  presented  by  the  testimony  which  had  been  offered.  The  jxeneral 
lanjrna.ire  used  in  this  consideration  must  be  interpreted,  having  in  mind  the 
point  to  which  the  court  addressed  itself.  The  methods  which  were  con<lemned 
were  the  methods  in  issue,  and  used  in  that  case.  An  examination  of  the  deci- 
sicm  shows  that  there  is  continual  reference  to  the  specific  testimony  which  the 
court  was  considering,  and  that  any  general  observations  which  the  court  made 
can  refer  only  to  the  specific  problem  then  under  consideration.  The  present 
cost  of  acquisition  of  lands  now  owned  is  an  estimate  resting  on  certain  as- 
sumptions. Tn  tlio  ranjxe  of  the  possible  assumptions  which  in  the  exercise  of 
jud.u:ment,  nii^iit  be  ad<»pted,  the  court  of  necessity  could  consider  only  those 
which  were  in  issue  in  the  testimony  then  under  consideration. 

F<»r  exami>Ie,  examination  of  the  opinion  discloses  (p.  450),  that  the  court  con- 
demned the  offered  estimate  of  acquisition  costs,  in  that  it  rested  upon  a  **  sup- 
posed compulsory  feature  of  acquisition,"  and  contemplated  "  that  the  company 
would  be  compelled  to  pay  more  than  fair  market  value  "  and  thus  would  be 
derived  <rf  its  lawful  right  of  the  exercise  of  the  powers  of  eminent  domain  under 
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the  established  principles  of  law  controlling  that  exercise.  The  court  likewise 
condemned  the  assumption  used,  that  the  company  would  be  bound  to  pay  an 
excessive  *' railway  value  of  its  property,"  and  pointed  to  the  feict  that  this 
assumption  was  directly  in  conflict  with  the  established  principles  of  law,  enun- 
ciated in  co]id«amati<m  cases  and  restricting  the  allowance  to  tlie  market  value. 
The  court  specifically  stated  (p.  452)  that  there  is  no  evidence  before  us  from 
which  the  amount  which  w^ould  "  properly  be  allowable  in  such  condemnation 
proceedings  can  be  ascertained,'*  thereby  manifestly  implyinir  that  had  the  esti- 
mate been  based  upon  correct  assumption,  and  had  there  appeared  what  would 
properly  be  allowable  in  such  condemnation  proceedinj^s."  such  marlvt^t  value 
determined  in  accordance  with  legal  precedents  would  have  been  properly  the 
basis  of  the  fixing  of  value. 

Similarly,  the  court  said  (p.  452)  that  the  contemplation  of  the  complete  re- 
moval of  the  road  and  a  readjustment  of  its  values  because  of  such  obliteraticm, 
was  "  to  indulge  in  mere  speculation."  So  again  the  court  condemned  the  as- 
sumption that  "  all  the  difhculties  which  might  be  imagined  as  incident  to  such 
a  '  reproduction'  were  considered,"  and  that  the  *'  increase  sought  for  *  railway 
value  '  in  these  cases  *  *  *  is  an  incn^ment  AA'hicli  can  not  be  referred  to  any 
known  criterion,  but  must  rest  on  a  mere  expression  of  judgment  which  tiuds  no 
proper  lest  or  standard  in  the  transactions  of  the  business  world  "  (pp.  453-455), 

Applied  to  the  testimony  thereunder  consideration,  and  the  Important  parts 
of  which  were  quoted  in  the  court's  opinion,  such  criticism  of  the  evidence  then 
before  the  court  was  unquestionably  fair.  But  as  the  basis  for  the  refusal  to 
consider  facts  Imsed  on  reasonable  and  lawful  assumptions  and  resting  upon 
"known  criterions,  not  founded  in  imaginative  conjecture,  but  finding  a  test  and 
standard  in  the  current  and  connnou  business  transactions  of  the  railroad  com- 
panies fienerally  in  the  purchase  of  lands,  it  wholly  fails. 

Specific  criticism  l)y  the  court  of  specific  testimony  can  not  foreclose  the 
invesrigation  or  ascertainment  of  facts  in  that  same  field  of  thought,  if  that 
Investigation  or  ascertainmaat  is  prescril)ed  on  the  basis  other  than  the 
one  condemned,  and  avoiding  the  vice  spedfled.  To  so  hold  is  to  destroy  the 
fundamental  proposition  announced  in  the  opinion  that  value  is  to  be  derived 
by  a  consideration  of  all  relevant  facts,  and  makes  impossible  the  formation 
of  a  sound  judgment  sinc^  the  basis  of  Judgment  is  not  as  broad  as  the  subject 
considered. 

In  the  connnission's  decision  of  this  question  in  tlie  Texas  :\Ii<lland  decision 
(p.  n4^  it  states  the  necessity  of  assumptions  an.l  states  wliat  these  assump- 
tions shall  be.  In  that  decision,  it  erroneously  assumes  the  necessity  of  the 
maximum  assumptions,  and  states  that  the  act  in  requiring  the  cost  of  re- 
production of  the  carrier  lands  requires  the  assumption  that  the  property  in 
question  *'  is  to  be  taken  as  nonexistent"  It  states  that  it  is  sophistry  to  con- 
tend that  the  lands  of  the  railroad  can  be  reproduce<l  without  first  making 
the  assumpti(m  that  they  are  no  loniier  lands  of  the  railroad;  and  this  nec- 
essary assumption  carries  with  it  the  mentnl  obliteration  of  the  railroad 
itself!*'  The  commission  then  discusses,  as  decisive  of  the  issue,  the  lan^^uajie 
of  the  Minnesota  Rate  cases,  in  which  was  condemned  the  use  of  assumptions 
based  upon  inadmissible  and  speculative  hypotheses,  as  though  such  hypotheses 
were  the  only  possible  hypotheses,  and  the  commission  r^utllates  evidence 
introduced  by  the  carrier  upon  the  ground  that  its  method  was  not  distln* 
iruishable  from  that  condemned  in  the  Minnesota  Rate  cases. 

That  the  commission  kept  continunlly  in  mind  assinnptions  of  the  most  ex- 
treme sort,  such  as  those  condemned  in  the  ^Minnesota  Kate  cases,  is  clear 
from  the  following  language  (p.  61):  "Not  alone  <lo  tlie  uncertainties  that 
we  have  referred  to  surround  what  would  be  the  conditions  of  ownership,  of 
improvement  and  of  value  of  near-by  property  and  of  general  industrial  de- 
velopment, but  there  can  be  no  certainty  as  to  what  land  would  have  to  be 
acquired  at  a  cost  to  the  carriers  upon  reproduction  or  a  present  acquisition," 
and  the  commission  then  proceeds  to  discuss  the  difficulty  of  ascertaining 
what  percentage  of  the  carrier's  land  would  be  donated  to  it  by  communities 
or  individual  owners.  Then  the  connnission  states  its  inal)ility  to  determine 
with  accuracy  what  conditions  would  exist  if  these  maxiuuun  assumptions  were 
made,  which  contemplate  the  entire  "  mental  obliteration  of  the  railroad 
itself,  and  the  changed  conditions  of  the  ownership  of  adjoining  property,  the 
changed  status  of  the  improvement  of  the  property  adjoining  the  railroad  and 
of  the  community  generaUy,  ttie  different  value  of  the  near-by  property,  and  a 
new  status  of  the  general  industrial  development  of  the  conununity,  r^ult^mt 
from  the  cono^lete  elimination  of  the  raUroad  from  the  community,  and  the 
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removal  of  its  influence  upon  such  general  conditions  as  the  conditions  of 
ownership,  value,  improvement,  and  general  community  industrial  development. 
(Texas  Midland  dcK'ision,  p.  61.)  We  feel  that  (Nmjrress  could  not  have  intended 
to  require  the  determination  of  an  estimated  cost  of  acquisition  based  upon  any 
such  processe.*^.  But  can  the  statement  by  the  commissiim  of  the  possible  exer- 
cise of  uureasonal)le  judgment  in  the  making  of  an  estimate  effect  a  nullification 
of  the  law  requiring  it  to  make  such  an  estimate  in  the  exercise  of  reasonable 
judgment? 

The  commission  In  its  erroneous  Interpretation  of  the  opinion  ot  this  court 
in  the  Minnesota  Rate  cases  has  gone  so  far  as  to  assume  that  the  opinion  in 
that  case  condemned  tlie  cost  of  reproduction  method  as  applied  to  lands  as 
bein^'  an  "  imp<»ssihl(*  hypothesis,"  In  the  brief  of  the  commissiou  now  before 
the  court  it  is  said,  pa.ire  10: 

"This  coui't  clearly  states,  in  substance,  that  the  esiimate  of  present  cost 
of  condeuiiuition  or  damages,  or  of  purchase,  which  appellant  is  asking  the 
court  to  compel  the  commission  to  make,  is  an  estimate  which  is  wholly  beyond 
reach  of  any  process  of  rational  determination.  In  this  connection  it  pirfnts  out 
that  the  appraisers  of  lands  involved  in  the  Minnesota  Rate  cases  in  an 
attempt  to  estimate  the  cost  of  acquiring  the  lands,  m$^e  presented  with  an 
impossible  hypothesis," 

This  court  in  the  ^linnesota  Rate  cases,  page  4n3,  said: 

**  IM'esiMited  with  nn  iin]»>ssible  hypothesis,  and  endeavoring  to  conform  to  it, 
the  ai)praisers — men  (»f  ability  and  experience — were  manifestly  seeking  to  give 
their  best  judgment  as  to  what  the  railroad  right  of  way  was  worth." 

The  hypothesis  here  referred  to  was  that  presented  by  the  specific  assump- 
tions upon  which  the  witness  proceeded  in  the  specific  testimony  which  the 
court  thai  had  under  consideration.  It  can  not  be  assumed  that  reference 
could  be  made  to  the  hypothesis  presented  by  other  assumptions,  or  by  assump- 
tions based  upon  such  reasonable  and  legal  grounds,  as  would  avoid  the  vices 
which  were  the  basis  of  the  court's  criticism  of  the  ^)eciflc  testimony  which 
it  considered. 

Careful  consideration  of  the  opinion  points  clearly  to  the  fact,  furthermore, 
that  the  "  impossible  hypothesis  "  to  which  the  court  refers  was,  ia  fact,  not 
the  determination  of  the  cost  of  acquisition,  but  the  determination  of  a  "  rail- 
way value."  The  court  said  on  page  452 : 

"  The  cost  of  reproduction  method  is  of  service  in  ascertaining  the  present 
value  of  the  plant,  when  it  is  reasonably  applied,  and  when  the  cost  of  repro- 
ducing the  property  may  be  ascertained  with  a  proper  degree  of  certainty. 
But  it  does  not  justify  the  acceptance  of  results  which  depend  upon  mere 
conjecture." 

What  the  opinion  condenmed  as  an  **  impossible  hypothesis"  was  the  assump- 
tion of  the  existence  of  a  peculiar  railway  value  which  the  appraisers  sought 
to  detmnine.  The  court  said  of  this  character  of  value  that  it  "must  rest 
on  a  meare  expression  of  judgment  which  finds  no  prop»  test  or  standard  in 
tlie  transactions  of  the  business  world." 

The  opinion,  page  445,  contains  this  statement: 

"In  the  latter  part  of  1000  the  State  notified  the  company  to  report  the 
value  of  its  properties,  requiring  a  statement  in  one  column  of  the  '  market 
value '  and  in  another  column  of  the  *  value  for  railway  purposes.'  Mr.  Cooper 
was  instructed  to  prepare  the  valuation  for  this  report." 

The  entire  opinion  in  so  far  as  it  relates  to  land  values  is  devoted  to  a 
critidsm  of  the  requlremrat  thus  made  by  the  State  that  '*  value  for  railway 
purposes"  or  "railw^ay  value"  be  reported.  This  character  of  value  the  court 
condemned  as  an  "impossible  hypothesis." 

The  reasoning  of  the  conmiission  that  it  can  not  determine  the  cost  of  repro- 
duction of  lands  because  it  has  no  way  of  ascertaining  or  fixing  the  proi)ortion 
of  the  railroad  lands  which  w(»uld  be  donated  in  a  reproduction  finds  no  sup- 
port in  the  opinion  of  this  court  in  the  Minnesota  Rate  cases.  This  court 
there  declared,  page  454: 

*'The  property  is  held  in  private  ownership,  and  it  is  that  property  and 
not  the  original  cost  of  it  of  which  the  owner  may  not  be  deprived  without 
due  process  of  law." 

The  fundamental  inquiry  which  the  commission  is  to  make  under  the  valua- 
tion act  is  as  to  the  value  of  the  property  of  the  railroad,  including  the  value 
of  its  lands.  In  the  determination  of  the  "present  value"  of  carrier  lands 
the  fact  that  the  carrier  originally  paid  little  or  nothing  for  them  is  of  no 
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consequence.  It  is  not  the  original  cost  of  the  lands  of  which  the  earner  may 
n^  be  depriveil  without  due  process  of  law,  but  it  is  th(^ir  value  at  the  tn^^ 
of  the  deprivation.  The  estimated  present  cast  f^^'^^}^'']^^^^^^ 
of  the  ele'nents  named  for  consideration  in  the  f  t^miMtion  ^^^^ 
value,  and  in  the  ascertainment  of  such  present  cost  of  acquisition  the  fact 
toafcertain  of  the  lands  may  have  been  donated  is  entirely  ^^^^^f '^^^  In 
paragraph  second  the  act  requires  the  investigation  and  rep(»rt  of  the  pn^sent 
Sst  (rf  con^^  and  damages  or  of  purchase."    This  provision  contem- 

S^Ls^thr^rtS^^^  cost  of  acquiring  by  condemnati^^  or  purcha^^ 

tiie  land  in  question.    It  contemplates  this  acquisition  at  a  cobt.    it  dueh  not 
rnntemnlate  acouisition  by  donation  free  of  cost.  ^     ^    -  4^ 

p34  Tile  nature  of  the  problem  oi  ascertaining  the  present  cost  of  acQUisi- 

Th? 'piS  cosfof  condemnation  and  damages  or  of  purchase  »  of  the  lands 
of  t  I  carrier  is  necessarily  an  estimate.  It  is  tiie  present  cost  of  acqu.rms  some- 
Sing  wMch  is  already  oWned,  and  which  can  not,  therefore  be  actually  n^^nn 
l£  requi?ement  of  ascertaining  this  cost  tlierefore  contemplates 
JXt  under^nrtifions  which  are  contrary  to  the  existing  fact  and  rcpnres  a 
fh^ret^cal  ascertainment  of  the  cost  of  property,  t^^e  title  of  ^yhlch  is  assiimed 
for  purposes  of  the  calculation  to  be  not  in  the  carrier,  but  m  some  one^ 
Sim  whoni  acquisition  is  to  be  maUe.  Congress  therefore  necessarily  cwitem- 
iTlated  tl^maSng  of  assumptions  when  it  ddegated  this  theorrtical  task  to  the 
cominission.  Congress  did  not  designate  what  the  assumptions  should  be. 
S  determinatton  is  delegated  to  the  commission  nnder  the  natural  expecta- 
Hnn  that  the  assumptions  will  be  fixed  on  a  basis  so  consonant  with  practical 
exM^ce  t^r^iTvSs  derived  will  afford  information  of  the  present  cost 
of  VStehing  these  properties  and  of  what  the  investment  under  present-day 
JSndmonrwould  b?as  cSnpared  with  the  actual  or  original  i"vestment.^J 
Xrding  information  pertaining  not  only  to  the  question  of  vaJue  but  d^lrable 
?or  vSus  other  purposes  contemplated  by  Congress  and  in  detern^ation 
of  which  information  regarding  what  investment  would  be  required  to  establish 
these  nroperties  to-day,  and  under  present  conditions,  is  desirable. 

IS«SSly  there  is  latitude  in  wtablishing  these  assumptions.  The  subject 
d<^^^mltS  tie  didactic  pronouncement  of  fixed  rules.  Valuation  is  no 
S^l7t  Science.  Value  and  estimated  costs  lie  in  zones  of  reasoimbleness^^^^a^ 
^matters  of  sound  judgment  based  upon  a  consideration  of  the  ("ontrolling 
chTumstances.  The  determination,  however,  is  not  one  of  "^ej-e  9onj^'£ 
It  is  a  matter  controlled  by  sound  judgment.  Congress  contCTiplat^  **^*JJS 
entiVe  ascertainment  should  be  made  in  the  exercise  of  such  Judgment  juidwim 
conscientious  skiU.  Estimated  costs  are  of  frequent  service  in  the  aaoertain- 
ment  of  value.  Congress  could  require  the  making  of  skilled  estimates. 

The  position  of  the  commission  is  not  consistent  with  this  broader  view  of  the 
nriSembut  is  affected  by  a  literal  interpretation  of  certain  dicta  in  the  opinion 
SThe  M^n^ota  Rate  cases,  of  which  a  fetish  is  made  and  -hxch  are  ev^ 
qiioted  almost  in  verbatim  fonn  in  its  =nuen.le,l  answel^  llie  r^Jsitm^^^ 
primarily  upon  the  proposition  that  the  assumptions  condemned  in  that  opini^ 
ai  e  those  which  it  should  apply  in  the  exercise  of  1^  ^^^^  Judgment 
the  determination  of  these  estimated  costs  is  not  possible  without  the  indulgence 
of  that  conjectural  reasoning  which  was  there  properly  condemned  and  upoa 
which  condemnation  the  refusal  of  the  commission  to  obey  the  law  is  based. 

As  just  stated  within  the  latitude  of  the  possible  assumptions  resting  lu  judg- 
ment, Congress  contemplated  that  the  commission  would  exercise  soun(  judg- 
ment. The  problem  being  the  estimate  of  the  present  cost  of  acquiring  what  the 
carrier  owns,  and,  therefore,  in  fact,  need  not  acquire,  there  is  n^^totej  at 
least,  the  assumption  of  a  changetl  condition  to  the  extent  of  fee  statusof  title. 
This  would  seem  to  be  a  minimum  of  assumption.  In  the  viddest  range  of  as- 
sumption, as  distinguished  from  this  minimum,  it  would  be  possible  to  assume 
S^onerfSence  of  tiie  road,  that  it  has  never  been  built,  that  the  comniunity 
development  which  has  resulted  from  its  existence  has  not  occurred,  tnat  the 
resultMt  value  now  existing  in  the  community  could  not  tlieretore  exist,  and 
St  under  this  mental  obliteration  of  the  road  there  would  be  i^ecessary  a 
hvpothetical  readjustment  of  the  community  values,  which  a^e  nowtoe  rMolt 
of  its  existence.  The  commission  assumes  the  necessity  of  such  speculation, 
and  predicates  its  refusal  upon  the  impossibility  of  doing  the  obviously  muea- 
sonable.  Need  skilled  judgment,  however,  go  to  this  degree? 

The  error  of  the  position  of  the  commission  is  that  it  recognizes  no  degrees 
of  reasonableness,  and  places  all  estimates  of  the  cost  of  acquisiUon  of  raU- 
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road  l.-uid  on  the  plane  of  the  estimates  which  the  court  criticised.  Where  Con- 
gie^s  has  .jnleied  the  reportin-  of  facts  in  the  exercise  of  reasonable  judg- 
S  thk  to  act  because  of  the  fact  that  the  court, 

h^cL  I  '^""<^»8™  certain  testimony,  lias  condeniiied  estimates  whi.  Ii  were  not 
Hrf^  i"^"  reasonable  judgment.  Where  the  court  criticised  <  ertaiii  assump- 
t  ^a  filM^.rri  ease  as  unwarranted,  tlie  commission  now  refuses  to  enter 
tivft^  lt.«L  M  "?^f«sa«<»n  Involving  any  assumptions,  not  on  the  ground 
Vhnf  ?n  :  ^]\'^rl'T^  ''"^       ^  ^«™ed  on  a  minimum  assumption,  but 

that  to  entei  such  held  it  must  adopt  assumptions  justified  neither  by  &ct  nor 

f«u«M  ^}.  ^'^-'f  tlie  .-..urt  condemned.   This  position  is  plainly 

^Jt  ^11       u    K.,^'""''*'''  "  iiii^^'oneeption  of  the  duties  imposed  by  the 

:Si)e*'SSS'^^t'""  "'^''^  ^^"'^^^"^  ^"-^ 

oA'S.S«  <lf  jf^onso'  and  commissions  may  be  found  languaije  ,  ritical 

Hnfi  ."-^  ""''"^      r«P'?<J«<^««n      public  utility  propertf-  other  than 

and  This  criticism  ,s  directed  merely  to  the  fects  of  the  partieuSar  casOu 
fantastic  overheads  have  been  included,  based  on  highly  theoretical  and  im- 
a,^'ii.ative  .onceptions  of  how  the  property  would  be  reproduced,  and  every 
bXS"S  tu^  .l.fhc  uity  „f  construction  which  could  poS^ihly  he  met  m  the 
buildtag  of  the  property  has  been  included  and  reflected  in  ex<-«^ssive  costs 

"^^V""^  "P*'"  decisions  of  such  courts  and  .  ..uunissions  iii 
passing  upon  those  issues  of  fact,  might  as  well  refusi;  to  report  the  cost  of 
reproducmg  the  buildings  and  other  structures  of  the  railroads,  as  to  retuse 
here  to  report  the  cost  of  acquisition  of  the  railroad  landa  Judical  critSism 
of  the  proof  of  the  tacts  relied  upon  by  the  parties  in  litigation  involving  the 
the  confiscation  ot  property  by  rate  regulation,  can  not  estabUsh  a 
lau  ail  basis  for  the  refusal  of  the  commission  to  ascertain  risjhtlv  certain  facts 
^^.SnX  ;%r^"^""^       Con,^^-ess.    If  the  commisslon-^is  justmedTn 

refusing  to  estimate  the  cost  ot  acquisition  of  these  lan.ls.  because  it  is  possi- 
We  to  indulge  in  unr^nable  conjecture  and  to  form  erroneous  ju.l^Mnei  ts,  it 
may  with  equal  justihcation  refuse  to  make  any  estimates,  since  all  est  in  a  tes 
inv.|^ve  the  use  of  judgment  in  the  making  of  the  necessary  basic  assumptions 

The  commission  is  now  engaged  in  making  an  estimate  of  the  present  cost  of 
reproduction  of  all  of  the  railroads  in  the  United  States,  it  being  assumed  that 
all  ot  th<>se  roads  would  be  reproduced  between  the  years  1914  and  19*>0  When 
tiie  work  is  completed  it  will  purport  to  show  for  all  of  the  railroads  in  the 
country  the  cost  of  reproduction  during  that  period  of  their  proiierty  This 
estimate  Is  necessarily  based  upon  a  foundation  of  assumptions.  Tlie  assumptions 
enuployed  by  the  commission  and  the  methods  of  cost  ascertainment  are  explained 
In  the  opinion  in  the  Texas  Midland  case  (pp.  11  et  seq.,  108  et  seq).  But  it  is 
not  possible  for  the  human  mind  to  grasp  the  status  of  the  conditions  affecting 
the  costs  of  construction,  the  price  of  materials,  land  values,  and  the  wages  Of 
labor  which  would  exist  in  this  country  durin?  those  yeai'S  were  all  of  tiie 
railroads  of  the  country  to  be  obliterated  during  that  period  and  then  recon- 
structed. The  business  life  of  the  Nation  would  be  disorganizetl.  The  increase 
in  the  demand  for  materials  and  labor  would  place  their  cost  on  so  high  a  plane 
as  to  make  the  reconstruction  of  these  properties  a  financial  impossibility  even 
w«e  their  reconstruction  a  phyrtcal  possibility  (and  it  is  not  a  physical  'possi- 
bility). The  reproduction  hypottiesis,  therefore,  if  applied  to  a  theoretical  and 
logical  finality,  brings  the  estimator  to  problems  which  are  beytmd  rational 
determination.  This  difficulty  is  avoided  by  the  use  of  common  sense,  by 
approaching  the  problem  in  a  spirit  of  scientific  inquiry,  and  by  the  use  of  that 
judgment  necessary  to  make  the  results  of  the  work  of  practical  weight  The 
determipatiou  of  the  cost  of  acquisition  of  railroad  lands  is  susceptible  of  a  like 
solution. 

Point  5.  The  present  cost  of  cimdemnation  and  damages  or  of  purchase  of 
railroad  lands  can  be  readily  and  accurately  ascertained  in  accordance  with 
established  legal  precedents. 

The  problem  of  the  ascertainment  of  the  present  cost  of  acquisition  of  rail- 
road lands  is  merely  the  application  of  the  principles  which  have  become  well 
estaldished  by  legal  precedents  governing  the  rights  of  the  parties  in  cases  in- 
volving the  acquisition  of  such  property.  As  stated  in  an  earlier  portion  of  the 
brief,  what  Congress  has  required  is  an  estimate  of  the  cost  of  obtaining 
property  the  titie  of  which  is  already  held.  Assumptions  must  therefore  be 
made,  and  the  judgment  of  the.  commission  must  be  formed  based  upon  these 
assumptions,  and  with  a  careful  statement  of  them  In  ord^  that  the  report  will 
disclose  the  exact  nature  of  the  fact  r^rted.  A  brief  considoation  of  the 
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nature  of  the  problem  and  tito  legal  precedents  wbich  are  applicable  to  it  leads 
to  a  conclusion  that  an  estimate  of  the  cost  of  acqniidtion  of  railroad  lands  can 
be  made  with  accuracy,  with  the  use  of  reasonable  assumptions  whidi  in  no  way 
impair  the  accuracy  of  the  results,  and  that  the  law  can  thus  be  complied  with. 

AVe  have  heretofore  sujxj^ested  that  the  cost  of  securing  railroad  lands  can  he 
resolved  into  two  general  elements.  The  first  of  these  is  the  acreage  value  of  the 
area  which  is  actually  taken  for  railroad  jiurposps.  The  second  is  the  eleincMit 
of  damage  to  the  adjoining  lands  which  the  railroad  does  not  take.  The  tormer 
is  merely  ascertainment  of  the  value  of  the  area  of  which  the  owner  is^  de- 
prived. The  latter  is  an  ascertainment  of  the  diminishment  in  value  of  tlie 
lands  of  which  the  owner  retains  title  and  ixissession.  The  issue  in  each  In- 
stance is  ah  issue  of  value,  the  former  being  the  value  of  the  land  taken,  the 
hitter  being  the  decrease  in  value  of  the  land  not  taken.  Both  of  these  de- 
terminations are  of  matters  wliich  lie  in  sound  judgment  based  upon  a  consider- 
ation of  the  facts.  Both  of  tliese  j»roblems  are  c<>nnnonly  presented  to  Juries 
in  eases  which  are  ct)mmon  in  every  court  of  the  ]an<l.  These  determinations 
are  made  pursuant  to  the  established  precedents  which  protect  the  owner  of 
property  against  the  taking  or  the  damaging  of  any  part  of  it.  The  damages, 
as  the  cases  heretofore  cited  disclose,  consist  usually  of  those  injuries  due  to 
the  division  or  separation  of  the  owner's  land,  and  the  severance  of  its  parts 
by  virtue  of  the  alienation  of  titie  to  particular  strips  desired  for  the  right  of 
way,  and,  in  addition,  of  those  injuries  arising  from  the  use  (►f  the  lands  taken 
for  railroad  operation,  and  of  such  character  as  the  annoyance  and  inconve- 
nience cause4l  by  noise  and  smoke  and  the  hazards  which  arise  from  the  i)ossi- 
bility  of  injury  to  property  by  tire  and  to  person  by  accident.  This  law  is 
clearly  defined  and  well  established. 

The  following  authorities  are  in  point:  Lewis,  Eminent  Domain  (thin!  edi- 
tion) Chapter  XX :  United  States  r.  Orizzard  (29  T'.  S.  180,  18:^-184) ;  Lhicoln  v. 
Commonwealth  (1H4  Mass,, 368  ;  £.  ^.»4S9)  ;  K.I.&E*lty.  V.  Gordon  (184 
III.,  456;  5G  N.  E.,  810). 

Clearly  it  can  not  be  said  that  any  insuperable  dittieulty  is  presented  by  the 
ascertainment  of  these  items  of  value  and  damages  as  to  pro|>erty  which  is 
not  yet  acquired  or  which  is  in  the  course  of  acquisition,  since  that  problem 
is  one  which  is  commonly  solved  by  juries  in  ccmdemnation  cases.  If  there  is 
any  proper  basis  for  the  refusal  of  the  commission  to  make  the  aoertalnmwt 
^^eh  is  thus  commonly  made  by  courts  and  juries,  the  refusal  must  proceed 
from  the  fact  that  there  is  a  <lifference  between  the  problem  presented  by  the 
ordinary  condemnation  case  and  that  which  arises  in  the  determinati<»n  of  the 
cost  of  property  which  is  already  acquired.  The  reason  nuist  be  that  the 
difference  in  the  conditions  existing  in  the  problem  whch  <'onfronts  the  Jury  an«l 
the  problem  which  confronts  the  commission  as  to  property  now  owueil  by  tlie 
railroad  presents  an  insuperable  obstruction. 

The  refusal  of  the  commission  to  comply  with  the  act,  is,  as  has  heexi  said, 
entire.  It  declines  to  report  the  cost  of  acquisition  of  railroad  lands  in  any 
case.  It  is  clear  that  in  case-s  where  the  pn^rty  has  in  &ct  been  acquired  re- 
cently and  the  lapse  of  time  has  produced  no  ccnnlitions  making  the  problem 
presented  by  the  act  different  from  that  which  is  presented  to  the  juries, 
nothing  j>revents  the  connnission  from  forming  the  same  judgment  which  a  jury 
would  form.  Thus  where  the  actual  ac(iuisiti*»n  <»f  the  proi>erty  has  been  so 
recent  that  the  conditions  obtaining  at  the  time  of  purchase  were  substantially 
those  at  the  valuation  date  assumed  by  the  commission  in  making  its  report, 
tJie  ''present  cost  of  condemnation  and  damages  or  of  purchase''  woidd  be 
substantially  the  same  as  that  original  cost  Therefore  the  findings  required 
by  the  valuation  act  can  he  made  without  any  assumptions  other  than  that  the 
<'arrier  has  not  title.  The  judgment  in  such  an  instance  does  not  dilSer  from 
the  judgment  which  a  jury  would  make  without  hesitati<»n. 

The  commission,  however,  declines  under  such  cii'cuuis(ances  to  ascertain  the 
present  cost  of  acquisition.  It  is  alleged  in  the  amended  petition,  ai»d  it  is  not 
denied  in  the  commission's  answer,  that  certain  lands  were  acquired  by  the 
plaintiif  for  right  of  way  purposes  shortly  before  the  valuation  date,  by  the 
means  of  eminent  domain  and  at  an  actual  cost  of  $180,000,  and  that  the  com- 
mission has  reported  the  so-called  "present  value"  of  these  lands  at  $60,000 
(Rec.  pp.  34.  85).  This  "present  value,"  as  above  explained,  is  merely  the 
acreage  value  of  the  area  taken,  upon  the  basis  of  the  acreage  value  <»f  the 
adjoining  property,  and  with  no  consideration  of  the  damages  to  the  adjoining 
property  represented  by  a  difference  between  this  partial  cost  and  the  total 

54752—21  5  » 


66 


VALUATION  0¥  BAlLfiOAD  LANDS* 


price  required  by  the  law  to  be  paid.  It  can  not  be  seriously  urged  that  the 
commission  in  such  a  case  can  not  comply  with  the  act,  or  that  tlie  present  value 
of  such  lands  can  justifiably  be  reported  by  the  commission  as  less  than  would 
be  determined  by  a  jury  in  such  condenmation  proceedings,  in  accordau<'e  with 
HlB  principles  of  eminent  domain  which  are  firmly  established  as  a  part  of  the 
law  ot  tbe  land.  The  commission,  by  reporting  as  the  ''present  value''  of 
«aeh  property  a  mere  fraction  of  the  cost  of  securing  it,  eovwing  only  part  of 
the  elements  of  value  which  attach  to  the  property  and  for  which  the  carrier 
under  established  law  was  required  to  pay,  by  refusing  to  comply  with  the 
terms  of  the  act  which  require  the  reporting  of  these  complete  costs  and  of 
all  elements  of  value  of  the  lands,  has  proceeded  in  clear  disregard  of  the  terms 
of  the  act  and  of  the  basic  law  governing  the  cost  and  value  of  such  property. 

The  injustice  of  this  position,  and  the  injusti(*e  of  reporting  such  misleading 
information,  is  manifest  when  it  is  recognized  that  the  attitude  of  the  commis- 
sion results  in  its  reporting  as  the  "  present  value  "  of  lands  which  the  carrier 
has  just  acquired  a  sum  which  is  one-third  of  the  amount  which  the  carrier 
was  required  to  pay  under  the  laws  of  eminent  domain  as  the  cost  of  acquisition 
of  the  property,  which  cost  Congress  has  orderecl  to  be  r^rted  and  which 
cost  the  commission  can  report,  since  it  is  certainly  capable  of  forming  tile  same 
judgment  which  in  fact  the  juries  in  the  recent  cond^miation  proceedings 
have  just  formed. 

The  foregoing  considerations  point  conclusively  to  the  fact  that  the  ascer- 
tainment legally  can  be  made,  where  the  property  has  l)een  recentlv  acquired 
Itoes  a  lapse  of  time  betweep  the  date  of  its  original  acquisition  and  valuation 
date  make  impossible  the  legal  ascertainment  of  its  present  cost  of  acquisition 
and  damages  or  of  purchase?  Here  again  it  is  clear  that  the  problem  which 
the  commission  declines  to  investigate  is  commonly  investigated  and  solved 
by  the  courts  and  juries.  The  commission  refuses  to  comply  with  the  act  be- 
cause of  the  supposed  chaotic  condition  of  facts  attendant  upon  the  assumption 
of  the  obliterati(»n  of  the  railn»ad  and  the  annihilation  of  the  community  devel- 
opment which  has  arisen  because  of  the  existence  in  the  connnunity  of  the 
railroad  facility.  But  the  making  of  this  estimate  of  the  cost  of  acquisition  of 
lands  which  are  now  held  and  are  now  used  for  railroad  purposes  does  not 
necessitate  any  such  impractical  process.  If  the  problem  were  presented  to  a 
jury,  the  court  would  he  impressed  by  no  such  difficulty  in  instructing  the  jury 
as  to  how  it  should  proceed. 

The  court  would  not  in  reliance  upon  the  Minnesota  rate  cases  come  to  the 
commission's  conclusion  that  because  of  the  impossibility  of  indulging  in  these 
speculative  hypotheses  said  t<>  be  referable  to  no  criterion  or  standard  of 
reason  the  farmer  would  be  restricted  to  tlie  mere  mar-ket  value  of  the  area 
taken,  determined  upon  the  basis  of  the  acreage  value  of  the  adjoining  farm, 
and  with  no  consideration  nor  regard  for  the  elements  of  value  and  the  items 
of  damage  in  excess  of  this  meager  amount.  This  exact  problem  is  commonly 
presented  to  juries  under  instructions  embodying  the  established  principles  of 
law,  and  decided  by  such  juries,  and  no  such  theoretical  or  hypercritical  ob- 
jections are  or  can  be  directed  to  the  procedure.  In  such  cases  the  amount 
which  the  landowner  recovers  is  not  and  lawfully  can  not  be  limited  to  the 
mere  acreage  value  of  the  area  taken,  and  the  cost  of  acquisition  which  the 
railroads  are  paying  is  not  lawfully  contined  to  the  pai*tial  cost  which  the  com- 
mission now  reports  and  beyond  which  it  finds  it  lawJully  impossible  to  go. 
Such  cases  are  of  numerous  varieties  and  are  common  in  every  court  in  the 
land.  They  are  presented  in  the  instance  of  railroads  which  have  completed 
their  construction  upon  the  railroad  lands  in  question  and  which  are  now 
undpr  (qx^ration  in  such  circumstances  as  these:  It  frequently  occurs  that  the 
title  to  the  land  enij)loycd  for  right  of  way  purposes  is  not  secured  in  advance 
of  the  actual  occupation  of  the  property  and  the  construction  of  the  line 
tiiereon.  The  lauds  are  occupied  by  mere  license  or  under  adverse  possession, 
and  thereafter  it  is  necessary  to  obtain  the  legal  title  in  condemnation  proceed- 
ings brought  for  that  purpose. 

In  other  eases,  a  rl^t  is  secured  by  leasehold  or  by  license  and  the  necessity 
subsequently  arises  after  occupation  and  f)peration  for  the  carrier  to  convert 
its  leasehold  or  license  into  a  fee.  In  other  cases,  a  title  is  secured  merely 
from  a  life  tenant  and  it  is  necessary  to  condemn  the  rights  of  the  remainder- 
man. In  other  cases,  where  a  title  has  been  secureil  by  the  carrier  from  an 
owner,  the  holder  of  an  outstanding  mortgage  forecloses' the  owner's  title,  and 
the  carrier  therefore  must  bring  condemnation  proceeduigs  to  perfect  its  ttile. 
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Gasra  of  the  fkilure  of  title  for  any  <me  of  a  great  variety  of  possible  defects 
and  in  which  the  carrier  must  again  secure  title  by  condemnation  proceedings 
are  common  in  every  State.  In  these  cases  the  courts  have  not  found  them- 
selves confronted  with  an  insuperable  problem,  which  prevents  the  owner  of 
the  land  which  is  sought  to  be  condemned,  from  securing  the  full  protection  of 
his  legal  rights  and  just  compensation  for  the  deprivation  of  his  property  and 
of  every  element  of  its  value.  The  present  cost  of  a(,'quisition  which  (Jongress 
has^ordered  to  be  reiM>rted,  is  accurately  and  justly  determined  in  accordance 

%         with  the  law.   The  law  in  such  eases  is  merely  an  application  of  the  general 
•  principles  of  ttie  law  of  ^nrat  dcmiain  to  the  problem  at  hand. 

In  this  regard,  attention  is  directed  to  the  following  authorities:  15  Cyc. 
722-723;  Lewis,  Eminent  Domain  (third  edition)  705,  and  the  cases  cited; 

^         Sutherland  on  Damages,  pai-agraph  1083;  Faulk  r.  Missouri  River  &  \  W  Ry 
Co.  (132  N.  W.  233  (S,  D,) ;  County  of  Blue  Earth  <?.  St.  P.  &      C.  R.  R.  Co. 
(2S  Minn.,  503) 

The  cases  lieretofore  cited  indicate  tiiat  the  elements  at  the  cost  of  acquisi- 
tion are  of  two  general  classes,  the  acreage  value  of  th^  land  taken,  and  tlie 
damages  due  to  severance  and  operation  to  the  remainder  of  the  owner  s  prop- 
erty The  commission  has  ri^rted  the  first  element  in  its  report  of  the  so- 
called  "value."  The  carrier  does  not  dhs^ute  the  accuracy  or  reasonabl^ess 
of  the  sums  reported.  This  partial  determination  is  one  of  the  elements  upon 
wliich  a  jury  under  such  <'ircumstances  would  he  required  to  make  a  determina- 
tion. The  carrier  now  insists  that  the  process  shall  he  completed.  The  act  so 
requires.  As  we  have  heretofore  indicated,  the  position  of  the  commission,  in 
that  it  bases  its  refusal  upon  an  interpretation  of  the  ^linnesota  Rate  cases,  is 
clearly  erroneous  In  that  it  involves  a  misconception  of  the  doctrlnt^  of  tliose 
cases  and  the  proper  scope  of  judicial  precedent.  In  fact,  the  coui  t  in  the 
INIinnesota  Rate  cases  manifestly  implied  after  its  criticism  of  the  erroneous 
le^2:al  assumptions  upon  which  the  testimony  was  based,  that  had  there  appeared 
the  costs  of  condemnation  determined  in  accordance  with  established  legal 
principles  those  facts  would  have  been  worthy  of  considpratif>n.  It  is  not  to  be 
assumed,  as  rhe  connnission  does  assume,  that  the  determination  of  value  or 
cost  of  the  property,  is  to  be  conducted  on  a  basis  ai)avt  from  tlie  establishe<l 
principles  governing  the  determination  of  tlie  value  of  the  identical  propertv 
where  the  right  of  miinent  domain  Is  exercised.  The  following  language  from 
the  Minnesota  Rate  cases  is  significant  (2ao  IT.  S.,  451) : 

"  It  is  urged  that  in  this  view  the  company  would  be  bound  to  pay  the  •  railway 
value  '  of  the  property.   But,  supposing  the  raihroad  to  be  obliterated  and  the 
lands  to  be  held  l)y  others,  the  owner  of  each  parcel  would  l>e  entitled  to 
receive  on  its  condemnation  its  fair  mark(H  value  for  all  its  available  uses 
and  purposes.    (United  States  r.  Chandler-Dunbar  Water  Power  Co.,  decided 
May  26,  1913.)    If.  in  the  case  of  any  such  owner,  his  property  had  a  peculiar 
value  or  apec^l  adaptation  for  railroad  purposes,  that  would  be  an  element 
to  be  considered.    (Boon  Co,  v.  Patterson,  98,  U.  S,,  403;  Shoemaker  v. 
I  nited  States,  147  U.  S.,  282 ;  United  States  t?.  Chandler-Dunbar  Co.,  supra.) 
But  f^till  the  inquiry  uy>uld  he  as  to  the  fair  market  value  of  the  property^  as 
to  irhat  the  owner  had  lost,  and  not  what  the  taker  had  gamed.  (Boston 
Chamber  of  Commerce  r.  Boston,  217  U.  S..  189,  195.)    The  owner  would  not 
be  entitled  to  demand  payment  of  the  amount  which  the  i)roi)erty  might  be 
deemed  wortli  to  tlie  company;  or  of  an  enluuiced  value  by  virtue  "of  tlie  pur- 
^        pose  for  which  it  was  taken;  or  of  an  increase  over  its  fair  market  value  by 
reason  of  any  added  value  supposed  to  result  from  its  combination  with  tracts 
acquired  from  othmt  so  hs  to  make  it  a  part  of  a  eonthiuaus  railroad  ri^t  of 
way  held  in  one  ownership.    (United  States  v,  Chandler-Dunbar  <>>•,  supra; 
^        Boston  Chamber  of  Commerce  r.  Roston,  supra.)    There  is  no  evidence  ttefore 
us  from  lohich  the  amount  vhich  would  properly  he  alloioable  in  guch  can- 
demnation  proeeedings  can  he  ascertained/'    [Italics  ours.l 

In  the  pending  case,  liowever,  the  commission  plants  itself  squarely  upon  the 
proposition  that  the  testimony  which  would  be  properly  received  l)y  a  court 
in  a  case  involving  the  id^itical  problem,  which  is  before  the  commission, 
would  not  be  ewapetrat  evMrace  of  value.  The  am^ed  petition  of  the  car- 
rier alleges  (Rec.,  p.  35) : 

"  Whatever  may  have  been  the  difficulties  inhering  in  or  incident  to  the 
manner  of  proof  offered  in  said  Texas  Midland  case,  the  relator  says  that  no 
such  difficulty  exists  with  respect  to  the  ascertainment  of  said  present  cost 
of  condemnation  and  damages  or  of  purcliase  ha  the  relator's  case,  and  that 
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relator  is  prepared  and  has  offered  to  establish  definite  competent  proof  re- 
spect iug  euch  parcel  of  land  owned  or  used  by  it  in  tlie  following  manner, 
to  wit :  ' 

"  Kehitor  accepts,  as  a  basis  for  such  ascertaiuiuent,  the  present  market 
value  of  its  lands,  as  found  and  determined  by  the  respondent,  and  assumes 
that  each  parcel  of  land  having  reverted  to  adjoining  owners  as  it  would  at 
conunon  law  upon  its  abandonment,  would  be  reacquired  by  the  relator  by 

purchase  or  condemnation  during  the  theoretical  reconstruction  period.  Relator 
will  prove  such  cost  of  purchase  or  condemnation  by  the  testimony  of  compe- 
tent expert  witnesses  familiar  with  each  parcel  of  property,  having  knowled^'e  • 
of  its  value,  and  thoroughly  experienced  in  the  acquiisitiou  of  private  property 
for  public  u»e  by  purchase  or  condenmation. 

**  Where  an  entire  i)urcel  is  tlms  acquired,  the  cost  of  its  acquisition  will  be  its 
market  value  as  determined  by  the  respondrat  as  aforesaid  plus  certain  inci- 
dratal  costs,  such  as  court  costs  and  the  like ;  where  a  part  only  of  an  eutire 
parcel  is  taken  the  cost  of  acquisition  will  be  the  market  value  of  the  part 
taken,  as  <letermined  by  the  respondent  as  aforesaid,  plus  the  damage  to  the 
residue  of  the  tract,  the  market  value  <»f  which  would  also  be  as  determined  by. 
the  respondent  plus  the  incidental  costs  as  aforesaid." 

The  conunission  in  its  answer  (  Kec,  p.  20),  denies  that  the  evidence  thus 
tendered  is  conq»etent  proof  of  the  i»i:esent  cost  of  contlenmatiou  and  damages 
or  of  i)urchase.  We  submit  that  this  position  is  conclusively  wrong. 

Respectfully  submitte<L 

W.  6.  Brantuey, 

SaNFOKU  liOBINSON, 
I.«£SLI£  CaAVKN. 

Dkckmb£;b  8,  1919. 

NAiio.NAi.  Association  of  liAiLWAY  and  UxiLniKs  Comaiissionkrs, 

WaHhingtoH,  I).  C,  May  27,  njJL 

Hon.  A.  CvMHiNs, 

Chmtrtnun  Committee  on  Interstate  Commeree^ 

United  States  Senate,  Wanhington^  D.  C. 

IteAtt  Sir:  Kepresentii^  the  National  Assochition  of  Railway  and  Utilities 
Commissioners,  we  call  attention  to  the  attached  resolution  passed  unanimously 
at  the  last  annual  convention  of  the  association,  conimendin^r  the  hill  intro- 
duced by  you  to  amend  the  valuati<ni  act  to  relieve  the  Interstate  Ciuumerr-e 
Conuidssion  from  reportin^r,  in  its  valuati<in  of  railroad  proi»erties,  the  esti- 
mated present  cost  of  condemnation  and  damages  in  excess  of  present  value/' 
l>eiug  the  same  bill  which  you  have  introduced  this  session  as  S.  539. 

We  wish  through  you  to  urge  the  conunittee  having  the  biU  in  charge  to  take 
early  action  upon  the  same.  Unless  Congress  Is  ready  to  pass  the  bill  at  tliig 
ttme  we  do  not  see  an^  reason  to  expect  that  it  ever  will  be  passed* 

The  issue  inv<dved  is  exceedingly  siniijle.  It  is  whether  there  ought  to  be 
in  the  valuation  act  a  pr<»vision  whicli  shall  require  the  commission  to  consider, 
in  tixiug  the  values  of  railroads,  not  only  what  their  lands  cost  and  the  present 
value  of  those  lands  but  an  estimate  of  tbe  cost  of  a  pur^  hypothetical  present 
condemnation  **  In  excess  of  present  value*** 

THE  COUBT  HAS  PASSKD  UPON  THE  idSUE. 

In  the  Miinu^sota  rate  cases  opinion  (280  U.  S..  3o2),  the  court  passed  directly 
on  this  questi(»n  in  words  too  plain  to  be  obscured  by  any  argument,  however 
ingenious  or  sophistical.    The  court  said: 

*'  The  company  would  certainly  have  no  ground  of  complaint  if  it  were  allowed 
a  value  for  these  lands  equal  to  the  fair  average  market  value  of  similar  land 
in  the  vicinity,  without  additions  by  the  use  of  multii»liers  or  otherwise  to 
cover  hypothetical  outlays.  The  allowances  made  below  for  a  conjectural  cost 
of  acquisition  and  consequential  damages  must  be  disappr<»ved." 

Is  the  estimate  wliieh  the  connnission  is  now  required  to  make  of  the  pres- 
ent cost  of  condenutation  and  dama^'es  in  excess  of  present  value"  an  actual 
cutlav  or  is  it  a  *' hyj)othetical  «»utlay"?  Unless  there  can  be  doubt  about  the 
answer  there  can  be  no  doubt  but  that  the  question  involvetl  was  passed  upon 
in  that  case. 
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TSB  KANSAS  CITY  SOUXHEBN  CAS£. 

In  the  Kansas  City  Southern  mandamus  case  (252  U.  S.,  178)  the  United 
States  Suj^me  Court  in  nowise  modified  what  it  said  in  the  Minnesota  Bate 
cases,  but  recognized  the  force  of  a  command  of  Congress  addressed  to  the 
eonunlssion,  saying  that  "Congress  indisputably  had  the  authority  to  impose 
upon  the  connnission  the  duty  in  question/'  and  that  the  connnission  was  not 
at  liberty  to  use  its  judgment  by  "exerting  the  general  i)0\ver  which  rlu^  act 
of  Congress  gave,  and  at  the  san)e  time  disregarding  the  essential  cuuUitions 
Imposed  by  Congress  upon  its  exercise." 

The  sole  question  to  whether  Congress  will  insist  ui)on  its  mandate,  which 
nnd^  this  opinion  now  compels  the  judgment  of  the  commission. 

THC  cAsanats'  rbief. 

The  carriers,  thnmgh  Judge  Moore,  have  filed  a  brief,  which,  however  mis- 
ieailing  it  may  be  in  some  respe<-ts.  is  nevertheless  lioliiful  in  tliat  it  makes 
entirely  clear  to  Congress  what  the  carriers  intend  to  ac<"omj>lisli  l)y  inducing 
Congress,  if  they  can,  to  keep  the  present  provision  in  the  valuation  act. 

At  the  bottom  of  page  7  of  that  brief  the  following  statement  of  the  carriers* 
claim  is  made: 

''The  real  present  value  of  a  railroad  right  of  way  is  what  its  acquisition 

would  cost,  by  purchase  or  condenmation,  or  what  a  similar  right  of  way  of 
equal  convenience  and  usefulness  would  cost  to  acquire  in  a  similar  manuer." 

Whatever  may  be  the  "  real  iiresent  value,"  the  commission  will  be  refiuired 
to  find  and  report  that  by  the  requirements  of  the  act,  as  it  will  stand  after 
this  bill  is  passed,  for  it  will  then  require  a  reix)rt  of  "  the  original  cost  of  all 
lands  and  the  preset  value  of  the  same." 

The  purpose  of  the  carriers,  however,  is  to  get  more  than  either  the  present 
value  or  the  original  cost.  Thte  is  made  entirely  clear  by  this  brief,  if  It  is 
carefully  read.   We  wish  to  comment  on  it  very  briefly. 

The  brief  at  tirst  labors  to  create  the  impression  that  unless  the  carriers  run 
have  included  in  the  value  of  their  proi>erties  the  estimate  of  present  cost  of 
condemnation  and  damages  in  excess  of  present  value."  they  will  be  denieil  the 
necessary  cost  of  their  lands,  whenever  the  pre.sent  value  as  api)raised  by  the 
commission's  land  appraisers  and  reported  Is  less  than  the  original  cost. 

On  page  8  of  the  brief  Judge  Moore  calls  attration  to  certain  tracts  of  land, 
selected  from  among  those  which  make  up  the  Kansas  City  Southern  ri^t  of 
way.  which  he  states  c<»sts  to  condemn  $180,000,  but  the  present  value  of  which 
has  been  appraise<l  at  $(W).(K)0,  He  then  says  at  paire  9:  ''Why  should  that 
company  be  limited  to  a  6  per  cent  return  uix>n  $G0,OOU  with  respect  to  property" 
for  which  it  paid  $18,000?" 

Again,  on  page  29  he  refers  to  "  the  shocking  injustice  of  ignoring  the  actual 
cost  of  lands  to  their  owners  and  valuing  them  at  their  so-called  present  valu£^" 
and  goes  on  to  say :  ^  The  commission,  in  point  of  fact,  has  entirely  ignored  the 
cost  of  lands  when  in  excess  of  so-called  present  value."  It  is  astonishing  that 
Judge  Moore  should  make  this  statement  in  tlie  fac*e  of  his  actual  experience  in 
the  valuation  of  the  Kansas  City  Southern  properties.  He  knows,  and  in  another 
poi  tion  of  his  brief  (p,  11)  correct^'  states,  the  valuation  procedure.  We  quote 
it  as  fi^lhnvs: 

'*  The  valuation  act  divides  the  activities  of  the  connnission  in  valuing  railroad 
properties  into  two  steps  or  stages.  The  first  is  the  collection  of  the  evidence  in 
the  case.  This  consisto  for  each  carriw  of  a  statement  ot  its  original  cost  to 
date,  an  estimate  of  its  cost  of  reproducti<m  now,  an  estimate  of  ito  cost  of  re- 
production less  depreciation,  its  other  values  and  elements  of  value,  a  State- 
ment of  the  original  ci)st  of  land,  an  estimate  of  the  present  value,  an  estimate 
of  the  present  cost  of  acquisition  of  lands,  and  certain  miscellaneous  data  con- 
cerning revenues,  stock  issues,  etc.  This  is  a  matter  of  accountants,  engineers, 
land  appraisers,  and  others,  whose  work  is  performed  under  the  innnediate  direc*- 
tion  of  the  Bureau  of  Valuation.  When  this  has  all  been  done,  and  the  data  liave 
all  been  assembled  and  laid  before  the  commission,  the  evidence  in  the  case  is 
complete. 

"  The  commission  is  tiien  ready  to  proceed  to  the  second  stage  or  st^  in  the 
proceeding,  which  is  to  render  its  judgment  upon  the  evidence,  which  is  to  con- 
sist of  a  statement  of  the  final  single  figure  or  value  to  be  assigned  to  each  car- 
rier. All  of  the  evidence  is  to  be  examined  and  weighed  and  considered  in  the 
iight  of  judicial  precedent" 
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When  Judge  Moore  in  the  Kansas  City  Southern  case  was  arguing  this  very 
point  before  the  commisslcm,  the  following  statement  was  made  to  him  from  the 
bmcb: 

"This  (land  report)  is  not  a  final  valuation.  *   *   *   So  that  whm  the 

commission  comes  to  deal  with  the  value  of  your  entire  property  they  will  have 
all  that  you  honestly  and  truly  spent,  and  they  will  have  all  the  other  data  upon 
that  to  jud^e  of  the  value  of  your  entire  property-  *  *  *  it  don't  follow  that 
because  in  reproduction  cost  you  find  3,  and  you  find  the  original  cost  was 
honestly  and  prudently  10,  the  rate  base  would  not  include  10  instead  of  3." 

That  due  consideration  is  given  to  actual  cost  of  lands,  if  more  than  appraised 
present  vulue.  Is  shown  by  actual  final  valuations  made  by  the  commission.  A 
convincing  examine  is  the  valuation  of  the  Foart  Smith  &  Van  Buren,  a  fragment 
of  the  Kansas  City  Southern  system,  where  the  costs  and  reproduction  pi^rty 
estimates  were  as  follows : 

Cost  of  reproduction  new  of  carrier  property,  other  than  land__  $22, 401 

Present  value  of  carrier  landSw  ^   7, 870 

  ^30  271 

f 'ost  <»f  reprotluction  new^  of  carrier  properij,  other  than  land        22,  401 

Original  cost  of  carrier  lands   25, 389 

  47,790 

Cost  of  reproduction  new,  less  depreciation  of  carrier  pi'operty, 

other  than  lands   17,780 

Present  value  of  carrier  lands   7, 870 

— — —   25  650 

Cost  of  reprodnctton  less  d^redation  of  carrier  property   17, 780 

Qrigtaal  cost  of  lands  ;   25. 389 

 —  43,169 

The  final  value  found  by  the  commission  is  $47,000. 

Other  examples  might  be  given,  but  this  demonstrates  the  principle,  which  is 
what  we  aim  at  here. 

KESULT  OF  ADOPTIiSG  CABRIKBS'  VLAK, 

The  way  the  method  of  land  valuation,  which  the  carriers  seek  to  compel  the 
commission  to  adopt,  would  work  out  Is  very  well  illustrated  by  the  Kansas 
City  Southern  valuation.  They  claim,  as  already  pointed  out,  that  they  are 
entitled  to  have  included  as  the  present  value  of  their  lands  what  their  "ac- 
quisition wouhl  cost  by  purchase  or  cfmdemnntion/'  In  other  words,  they 
claim  the  present  value  of  their  lands,  based  upon  the  present  market  value 
of  similar  adjoining  lands,  plus  the  excess  above  tliat  value  wliich  it  Is  esti- 
mated it  would  now  be  necessary  to  pny  to  acquire  them  upon  a  present  con- 
demnation or  purchase.  W  hat  would  this  give  to  tlie  Kansiis  City  Southern? 

The  land  figures  in  the  Kansas  City  Southern  case  are  set  out  below.  The 
fourtti  colmnn  is  the  total  of  the  actual  present  value,  plus  the  hypothetical 
"present  cost  of  cond^nnation  and  damages  In  excess  of  prraaiit  value^"  and 
r^resents  what  the  carrier  seeks  to  obtain. 


Present 
value. 

Excess 
above 
present 
value. 

Present 
value  plus 
excess. 

Texarkana  A  Fort  Smkh: 

$2,232,549 
1«>838 

S2, 609, 155 

$2,735,480 

$6,^44,645 

117,961 
645,980 
522,746 
34,851 
8,729 
7,870 
828 
10,720 
278,695 
258,750 

161,017 
579,315 
539,933 
26,266 
9,768 
11.570 
1.^86 
17,360 
271,989 
8,172 

278,978 
1,^25,296 
1,062,679 
61,117 
18,467 
19,440 
2l514 
28,080 
550,684 
266,922 

Kansas  City,  Shreveport  &  Gulf  „ 

Kansas  City,  Shreveport  &  Gulf  Terminal  

241,203 
16,795 
6,5S0 
25,388 
d83 
3,573 
S2,m 

2>701,711 

4^4m,m 
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.  The  Kansas  City  Southern  is  not  satisfied  with  an  allowance  of  $4,496,285 
for  lands  which  represent  a  cost  of  $2,701,711.  This  Is  what  Judge  Moore,  at 
page  32  of  his  brief,  calls  "  confiscation  on  a  vast  scale."  It  demands  that  the 
commission  •  shall  allow  for  these  lands  $8,858,851,  At  <Mie  point  in  Judge 
Moore's  brief  (p.  16)  the  following:  statement  1^  made; 

"The  itosition  of  the  carriers,  broadly  speaking,  is  that  wlien  the  commission 
has  collected  all  the  evidence  in  the  case,  material  and  relevant  to  the  issue  of 
the  final  value  to  be  assigned  to  a  particular  carrier,  the  counsel  for  that 
company  is  entitled  to  urge  upon  the  commission  •  *  •  that  the  value  of 
itlie  lands  of  ^his  company  should  be  measured  by  fh^r  cost  of  acquisition  on 
valuation  date.  *  •  *  Other  counsel  may,  and  doubtless  will,  make  con- 
trary contentions.  It  Is  for  the  commission  to  decide  between  them.  The  com- 
mission will,  of  coiu'se.  <r\xe  to  each  and  every  piece  of  evidence  the  cm^tfdera^ 
tion  and  weight  to  which  in  its  opinion  it  is  entitled  under  the  law." 

The  real  puri»ose  of  carriers,  h(»\vever,  is  not  Ut  obtain  the  judgment  of  the 
commission  as  to  the  worth  of  this  estimated  hypothetical  present  cost  of  con- 
demnation. At  anotlier  point  in  the  brief  (p.  32)  the  following  statement 
appears: 

"  The  commission,  in  its  reports  in  all  the  valuation  cases  decided  by  it,  has 

professed  to  give  *  consideration '  to  the  pres»t  cost  of  acquisition  of  carrier 
lands,  but  in  point  of  fact  has  not  included  such  cost  of  acquisition,  or  any  part 
thereof,  in  its  land  values  or  in  its  findings  of  ultimate  value." 

In  the  case  of  all  final  valuations  the  carriers  have  protested  the  values  fixed 
by  the  commissi<»n  upon  the  ground  (among  others)  that  under  the  law  the 

present  cost  of  con<lenmation  and  damages  in  excess  of  present  value  "  must 
be  added  into  reproduction  cost. 

It  is  tii^r^ore  demonstrated  by  the  carriers*  acts  and  statemrats  that  they 
are  not  seelcing  to  procure  the  decisicm  of  the  commlsHlmi  according  to  its  Judg- 
ment upon  this  question,  but  are  seeking  to  use  the  pr(»vision  in  the  valuation 
act,  wiiich  this  bill  would  remove,  to  force  the  commission  against  its  judgin^t 
to  include  this  hypothetical  estimate  in  the  values  found. 

Tlie  argument  which  carriers  will  make  in  their  contests  in  court,  under  the 
protests  which  they  have  filed,  is  known,  because  it  has  already  been  made  be- 
fore the  commission.  We  quote  from  Judge  Moore's  argument  iu  the  Kansas 
City  Southern  case,  as  follows: 

I  think  it  (the  presiait  cost  of  condemnation  and  damages)  must  necessarily 
be  a  criterion,  because  Congress  has  designated  it  as  <me  of  the  criteria,  for 
Congress  lias  said  in  this  act  that  that  chita  must  Jbe  amembled.*' 

We  feel  that  the  statement  made  by  Mr.  Silver  for  tlie  Ameri<an  Farm  Bu- 
reau Federation  before  tlie  House  (.'ommittee  on  Interstate  and  Foreign  Com- 
merce, at  a  hearing  on  this  bill,  was  entirely  accurate.    We  qu<»te  the  same: 

If  the  law  stands  as  it  now  Is,  and  the  commission  by  reason  of  the  require- 
ment imposed  by  Congress  is  compelled  to  make  this  estimate  of  hypoth^cail 
cost  *  in  excess  of  present  value'  whatever  increase  in  railroad  value  restdte 
will  be  a  pure  gift  made  to  the  railroads  by  congressional  mandate:  Congress 
can  provide  the  gift,  but  it  will  remain  for  the  public  to  nuike  it  good  by  pay- 
ing the  returns  which  the  transportation  a(^t  requires  u|)on  the  added  value. 
The  farmers  of  the  country  will  be  called  uptm  to  do  their  share,  and  it  will  be 
a  large  one.  for  they  can  not  pass  on  to  the  purchasers  of  their  products  the 
burden  of  the  freight  that  must  be  paid  upon  them.  Tliey  are  willing  to  pay 
their  share  of  a  ftdr  return  of  the  real  value  of  the  railroads,  but  not  upon 
values  which  are  created  or  increased  by  fiat  of  law. 

"The  provision  in  the  valuation  act  which  this  bill  would  rei>eal  can  have  no 
other  possible  effect  than  to  create  values  which  would  not  <»therwise  exist.  If 
those  values  are  created,  we  know  they  will  be  created  largely  at  our  cost. 
For  this  reas(»n  we  earnestly  and  emphatically  pnttest  against  tin*  jtrovision. 
and  declare  that  if  the  railroads  are  valued  on  such  a  basis,  we  never  can 
regard  rates  made  to  give  i-eturns  upon  values  so  fixed  as  anything  else  tlian 
unjust  impodtions." 

OONGLI7SIOX. 

The  State  commissions,  since  the  valuation  act  was  passed,  have  endeavored 
to  secure  a  just  and  fair  valuation  of  railr<>ad  properties.  They  conuuend  the 
position  taken  by  the  Interstate  Commerce  Commission  in  supporting  this  bill. 
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which  aims  to  prevoiu  ihf*  inclusion  of  purely  fictitious  elements^  and  earnestly 
urge  the  early  report  and  passage  of  the  bill. 
Respectfully  submitreil. 

Chabi£s  Webstsb, 
Chairman^  Committee  on  State  and  Federal  Legislation. 

John  E.  Benton, 

General  Solieitar. 


8TATEH£NT  FUJCD  BY  GSAT  SILVER,  WA8HINQT0N  UFRBSBNTATIVE  AM8BICAN  FABM 

BT7KEAU  FEDCRATION. 

I  wish  to  present  the  iH>sition  of  the  American  Farm  Bureau  Federation 
in  regard  to  the  hill  now  hefore  you  and  to  call  to  your  attention,  and  request 
that  they  he  placed  ii»  tlie  record,  the  stateuients  i)resent<Ml  hy  Attorney  Clilford 
Thorne.  general  council  for  tlic  federation,  and  me  before  this  committee  in 
hearings  on  House  bill  13997  on  February  2,  1921. 

On  December  8,  1920,  at  our  annual  meeting  in  Indianapolis,  the  following 
resolution  was  passed*  and  we  now  have  the  same  attitii«le  toward  the  question 
under  consideration  as  we  liad  then. 

**We  insist  that  in  fixing  the  value  of  proix^rty  of  transportation  systems 
the  commercial  value  of  such  property  should  he  at  least  some  indication  of  its 
real  value,  and  we  protest  the  acti*m  of  the  Interstate  Commerce  Commission 
in  fixing  the  value  of  such  properties  at  $50,(XX>,()(K),<HX)  in  excess  of  their 
commercial  value  as  an  unjust  imposition  on  the  American  people." 

The  farmers  are  particularly  interested  in  this  bill  because  of  the  effect 
uiHiu  tranq[M>rtatimi  rates  which  the  valuation  act  requiring  the  cmnmisslon  to 
consider,  in  fixing  the  values  of  railroads,  not  only  what  th^r  lands  cost,  and 
the  present  valuation  of  those  lands,  but  an  estimate  of  the  cost  of  a  purety 
hypothetical  present  condHimation  "in  excess  of  luresent  value*'  wlU  have 
in  advancing  rates. 

It  seems  to  us  that  the  (Government  has  been  exceedingly  liberal  in  the  grant- 
ing of  huid  to  the  railroads  and  that  it  is  uneconomic  at  present  to  grant,  in 
addition  to  a  reasonable  unearned  increment  represented  by  the  present  valua- 
tion of  the  land,  a  valuation  in  excess  of  their  present  value — a  multiple  valua- 
tion hased  iqmhi  a  purely  arbitral?  er  hypothetical  valuation.  That  the  €U>vem- 
ment  has  been  lil>eral  no  one  will  question,  when  they  consider  the  fact  that  up 
to  1910  the  total  land  granted  to  railroads  by  the  Federal  Government  alone  was 
practically  equivalent  to  the  land  area  of  Pennsylvania,  Ohio,  Indiana,  and  Illi- 
nois combined.  Only  a  small  part  of  this  land,  of  course,  was  utilized  as  right 
of  way  or  as  terminal  facilities,  but  it  was  a  gift  nevertheless.  In  many  instances 
land  was  purchased  and  the  right  of  way  cost  more  than  the  adjoining  land,  but 
that  is  taken  care  of  many  times  over  in  the  great  amount  of  land  given  to  the 
railroads  and  the  i^esent  valuation  of  the  properties. 

The  farm^'s  pcN^tion  in  regard  to  the  railways  is  unique.  Most  of  his 
product  is  hauled  over  them  and  for  practically  everything  he  buys  he  pays 
the  freight.  His  product  is  not  sold  f.  o.  b.  factory,  but  at  a  price  delivered. 
This  means  he  ]>ays  the  freight.  Right  now  his  products  are  bringing  27^ 
per  cent  below  the  10-year  average  and  he  pays  a  freight  charge  104  per  cent 
greater  than  on  June  1,  1918.  And  we  must  not  forget  that  these  additional 
freight  charges  come  out  of  the  products  which  he  sells  at  27.8  per  cent  below 
the  10-year  average.  The  result  has  bera,  as  many  of  the  committ^  must 
know,  that  in  many  {daces  throughout  the  country  where  farms  are  located 
some  distance  from  market  the  products  have  been  left  to  rot.  In  many  in- 
stances farm  products  have  not  sold  at  destination  for  enough  to  pay  for  the 
freight,  and  farmers  actually  have  received  hills  for  freight  instead  of  returns 
on  their  labor. 

Examples  of  these  losses  are  almost  too  numerous  to  mention.  In  the  far 
West  much  of  the  fruit  rotted  on  the  ground.  Farmers  labeled  their  product 
"Too  cheap  to  steal.  Help  yourself."  The  produce  shippers  from  the  Padfle 
coast,  the  Gulf  States,  and  the  Southeast  have  suffered  untold  losses  from 

high  freight  rates.   In  the  West  bulky  and  heavy  commodities  have  been  left 

in  the  tields  or  storage  houses.  Thousands  of  tons  of  hay  in  the  West  can 
not  be  move<l  !)y  rail,  for  the  rates  exceed  its  value  if  carried  to  market. 

The  valuation  act  as  it  now  stanils,  we  believe,  will  not  relieve  the  situa- 
tion, but  will  aggrava*^e  it,  and.  in  short,  that  is  why  the  farmers  protest  most 
earnestly  against  it  and  wish  to  see  the  bill  under  consideration  passed.  They 
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do  not  consider  this  bill  a  panacea  for  the  present  ills  of  transportation  and 
agriculture,  but  they  do  mtt  wish  U*  see  the  situation  become  more  complex. 

The  farmers  are  willing  to  pay  their  share,  and  it  is  a  big  one,  on  a  fair 
valuation  of  railroad  property,  hut  not  upon  values  which  aiv  created  hy  tiat 
of  law.  We  realize  also  that  rates  hased  upon  such  a  basis  would  he  unjust 
impositions. 

We  do  not  believe  the  Congress  in  passing  the  law  had  in  mind  the  addition 
of  a  multiple  valuation  in  addition  to  or  in  excess  of  the  present  value,  which 
is  purely  a  gift  made  to  the  railroads  by  congressional  mandate.  The  ques- 
tion (»f  i-eplacing  the  right  of  way,  as  far  as  the  land  is  concerned,  Is  not  in- 
volved in  the  valuation,  for  the  right  of  ways  are  not  to  he  reccmstructed  or 
laid  out  again.  M(»st  of  them  have  been  in  existej^ce  for  years,  and  therefore 
the  reconstructi<m  theory  falls  <»f  its  own  weight. 

There  never  was  a  time  when  the  principle  of  a  multiple  or  ]iyp<»tlieti<al 
valuation  has  been  so  thoroughly  disproven  as  at  present.  Railroads  are  fast 
coming  to  realize  that  traffic  can  bear  only  a  certain  charge — that  there  Is  a 
dead  line  leading  into  the  field  of  diminishing  returns.  Ov^capitalization, 
such  as  this  hypervaluation  provides,  means  only  one  thing,  that  the  pro- 
ducers— the  shippers — must  pay  higher  transportation  rates.  The  farmers  as 
well  as  the  manufacturers  and  consumers  can  not  stand  the  imposition  of 
these  higher  rates,  and  we  trust  this  committee  will  see  tliat  proper  legislation 
is  enacted  to  afford  relief. 

(Whereupon,  at  11.55  o'clock  a.  m.,  the  subcommittee  adjourned 
to  meet  at  the  call  of  the  chairmaii«) 
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